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Market values on trusts or collateral 
computed in minutes . . . accruals and 
discounts calculated with the speed of 
light ... savings dividends computed at 
100 accounts a minute. 


This is only a sample of the power 
put in your hands by the pluggable IBM 
Electronic Tube Assembly, the heart of 
the IBM Electronic Calculator. Here is 
power to do simple and complex calcula- 
tion without the need for supervision 
of step-by-step operation . . . power to 
free men’s minds from the burden of 
detail computation and to eliminate fre- 
quent human error. 
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‘di ervice— 
Providing every correspondent $ 
domestic, foreign, fiduciary, portfolio~ 
that your bank or your customers may require 







Increase the effectiveness and scope of your banking facilities by using 
the correspondent services provided by Guaranty Trust Company. 
Designed to meet your requirements and those of your customers, this 
Company renders complete banking service to financial institutions, 


firms, corporations, governments, and individuals. 


In addition to domestic, foreign, fiduciary, portfolio, and other 
services, Guaranty Trust Company acts as registrar and transfer agent 
for corporate securities, as trustee of bond issues and pension trusts, 


and in other related capacities. 


Please feel welcome to make full use of our extensive facilities 


and to request any further information you may desire. 


Guaranty a an 


New York 15 


Trust Company Fifth Ave. at 44th St. 


New York 18 


of New York ee oo at 60th St. 


Capital Funds $ 375,000,000 pager 1 gp at 50th St. 


Member Federal Deposit Insurance Corporation London Paris Brussels 
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ON JUNE 30, 1951 . 
CENTRAL HANOVER BANK AND TRUST COMPAN\ 
WILL SHORTEN ITS TITLE TO ; 


THE HANOVER BANK 


A CENTURY AGO The Hanover Bank was established a 
Hanover Square, New York. In 1929 it was merged with the 
Central Union Trust Company to form the Central Hanover 
Bank and Trust Company. Now for the purpose of simplifi- 
cation and to conform to common usage, the shorter corporate 
title has been adopted. 

No change will be involved in the operations of the bank 
or in the services rendered. The Hanover Bank will continue 
its complete banking facilities and its modern and compre- 
hensive Trust Department . . . and will be known for the 


correspondents it keeps. 


500 banks, in all parts of the Nation, have been correspond- 
ents of The Hanover Bank for more than half a century. 


CENTRAL HANOVER 
BANK AND TRUST COMPANY 


NEW YORK 


Member Federal Deposit Insurance Corporation 
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Cover Picture John Howard Payne 
house, East Hampton, N. Y., subject of 
“Home, Sweet Home.’ Freedom to live 
where one chooses, and to change from one 
community to another as financial capacity 
or economic pressure may dictate, has been 
a cherished right of Americans for three 
hundred years. Family fortunes exhausted 
in one place have been rebuilt in another. 
Developments in agriculture and business 
have made possible the settlement of areas 
previously unproductive and the creation 
of new wealth. As in the days of the 
geographical frontier, so now with a scien- 





tific and industrial frontier, each man can 
choose for himself between the older and 
safer environment or the newer, more spec- 
ulative and adventurous one. Wherever for- 
tune or fancy may lead him, and his per- 
sonal resources permit, he is free to apply 


his energies and establish his home. 
Photo by Ewing Galloway 
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CORRESPONDENCE 





That is the Human Part 


Editor: 


“With my customary promptness I am 
answering now your letter of last month 
(see May, p. 287-8). I did not answer 
sooner because: 

1. I was in the midst of a political 
campaign. I ran for Mayor, and since I 
was the only candidate, won by a slight 
margin. 

2. I have been giving your suggestion 
some studied consideration. 


3. I am extremely lazy. 


I shall write an article. It may take a 
little time because there will be some 
research necessary. Estate Planning in 
this community is rare. People around 
here don’t die very often. And when they 
do their estates are not very large. The 
assets of the last one I handled con- 
sisted of a 1946 Nash, half a bottle of 
Bourbon, and three-months prepaid dues 
to the Elks Club. 


The estates of the farmers in this area 
run to high figures, but the farmers have 
not yet awakened to the fact that they 
are rich. 


Maybe I could write about Fred. I used 
to play golf with old Fred. He always 
used a 25c golf ball (this was some years 
ago), and if he knocked one in the bar- 
ranca — which he did quite frequently — 
you could count on spending the after- 
noon in search of it. When Fred died 
the government came in for $137,000.00. 
He could have bought a lot of golf balls 
for that price. 


There is one phase of Estate Planning 
which I believe needs more emphasis. 
That is the human part. I think some- 
times that after the banker, the insur- 
ance man, the lawyer, the accountant, 
and the prospective heirs finish planning 
old John J. Coronary’s estate, badger 
him into signing dozens of documents and 
hound him to keep his will up to date, 
old John probably worries and stews 
himself to death ten years ahead of his 
due time. In our eagerness to avoid taxes 
and other complications we sometimes 
forget that we are dealing with people. 


Dear 
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How to Give 
your 
Trust Accounts 


BETTER 
SERVICE 


Introducing : 
4 Watching Service... 


\ 


With the Ira Haupt Watching 
Service, you are kept constantly 
informed on all matters affect- 
ing the securities in your trust 
investment accounts. 


The Service provides a contin- 
uous watch for every develop- 
ment which has a bearing on 
your portfolio. Items are 
briefed and mailed to you on 
your stationery if you so desire 
so that you may send them to 
your clients. 


For full information on how 
your Trust Department can 
benefit from the Ira Haupt 
Watching Service, send for this 
Free booklet today. 


Ira Haupt «& Co. 


Members New York Stock Exchange 
and other Leading Exchanges 


111 Broadway New York 6 
Telephone WOrth 4-6000 





I believe I could handle an article with 
that theme. 


Like everyone else, I’ve always wanted 
to have a fling at writing; in fact I have 
had a couple of flings, but the editors 
flung them back at me. Any suggestions 
you may have I will certainly appreciate; 
in fact I’ll even use them. 

Your letter has changed my conception 
of people who publish financial journals, 
my faith in humanity is restored, and 
my mother thinks you are wonderful. 

Marshall W. Nelson 
The Dalles, Ore. 


Editor’s Note: 
Dear Mr. Nelson: 


Your Mother’s regards touch me deep- 
ly. She must be a very astute person. 


Don’t let it bother you that some editors 
failed to appreciate you as much. I had 
to acquire control of a magazine to get 
all my material published. 


As to John J. Coronary, he’ll probably 
live much longer with a will than with- 
out one. I’ve heard many a trust officer 
and attorney refer to doddering old 
wrecks that almost collapse from the ef- 
fort of signing their will, and the next 
they hear of them, ten years later, they 
have won the junior golf championship 
or eloped with the caretaker’s daughter. 


There’s nothing like a nice, fresh will 
to give a man a new lease on life. Some 
might say it’s stubbornness. I think it’s 
just that he never took time to look over 
what he had accumulated to realize what 
a lot of good things he could do with it 
all. When he does, it’s so comforting he 
decides he might as well enjoy some of 
it himself by sticking around, because 
he was always too busy before. 


And I am really pleased to think that 
another of our subscribers was elected 
Mayor. It’s a good way for a lazy man 
to keep out of trouble. But sometime 
when you're tired of being lazy, whip up 
that article. 

Editorially yours, 
The Editor 


“Soul Executor” 


I read your excellent journal with in- 
terest and profit. In the case of your May 
1951 number, however, your proofreader 
must have been reading or seeing Faust. 
At p. 336, third column, under “Where 
There’s A Will,” it appears The Riggs 
National Bank of Washington, D. C. was 
named “as soul executor” of an estate 
valued at approximately $150,000. Such 
an intangible asset is usually not worth 
that much. Doubtless you have caught 
(if such a word can be used of “soul’’) 
the misprint by now. I just wanted to 
pass along the enjoyment I got in the 
reference to being executor of a new 
kind of asset worth about $150,000. 

Murray Seasongood, Esq., 
Paxton & Seasongood 
Cincinnati. 








Recruits for Trust Work 


Dean Griswold has asked me to thank 
you for your letter advising us that you 
are introducing a centrai clearing house 
to provide information about young men 
who wish to enter the field of estate and 
trust work. 


We are making this information known 
to our students and will provide you 
with names and information about those 
who are interested in having their qual. 
ifications included. I think that your ef. 
forts in this undertaking will certainly 
prove worth while, and we will cooperate 
with you in every way. 

Louis A. Toepfer, 
Assistant Vean 
Law School 
Harvard Univeristy 










Cambridge, Mass. 






We appreciate your thoughtfulness in 
providing a central clearing house for the 
names of capable students who are in- 
terested in entering the trusteeship field. 
I shall bring your letter to the attention 
of this year’s graduating class. 








Carlton A. Pederson, 
Associate Professor of 


Business Management 
Stanford University 








Stanford, Cal. 







I have posted your letter on our senior 
bulletin board and have asked all mem- 
bers of the class who are interested in 
trusts and estates work to advise me of 
that interest. Within the last week two 
of the large Chicago trust companies 
have been interviewing our seniors. In 
the past years we have had representa- 
tives from the Detroit Trust Co. and 
other institutions of equal merit. It is 
entirely possible that you can be of great 
assistance to some of our young men, 
especially those who may be thinking of 
going to parts of the country with which 
they are not familiar and where they 
are not known. Therefore we appreciate 
very much your willingness to be of help 
to us and to our students. 












































Paul A. Leidy, 
Professor of Law and 
Placement Director 
University of Michigan 
Ann Arbor 


Trust Audits 


I have just read the address, “Why 
Audit the Trust Department?”, deliver- 
ed by Bob Masters at the NABAC meet- 
ing in Boston last month. It seems to 
me to be so good and to contain so much 
of value, particularly to the top man- 
agement of medium-size and small trust 
departments, that I am writing to express 
the hope that you are going to publish 
it in TRUSTS AND ESTATES. 

James W. Allison, 
(formerly President,| 
Trust Division, A.B.A.) 
Gordonsville, Va. 


Ep. Nore: We agree. See page 374. 
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EDITORIAL... 


Proposed Tax Bull 


BILLIONS FOR DEFENSE — AND TRIBUTE 


HE creators of wealth (Business, large or small) and 

the creators of tools (investors, large and small) are 
again the special targets of tax legislation. Everybody will, 
of course, contribute to the always higher cost of govern- 
ment and of defense, in 1952 as in years past, through de- 
preciation of the value of the dollar and absorption of cor- 
porate taxes if not in direct taxes. Tax increases are doubly 
vicious in taking away more dollars and at the same time 
in taking away purchasing power of the remaining dollars. 
For instance, the single man with a net income of $10,000 
today has to pay $90 more taxes and the net is worth only 
$5,675 compared to the $7,650 buying power after taxes five 
years ago. 
or corporate, are hardest hit by 
increases, to the point where tax considerations must of 
necessity be given unusual attention. The individual who 
has either a large income or a large estate will usually find 
that the time he spends in considering his tax position— 
with his accountant, r trust officer—is far more 
valuable than the same or even double amount of time in 


High incomes, personal 


attorney oO 
acquisition. This is but one of the many misfortunes of 
excessive government costs and taxation, that productivity 
and incentive are impaired as taxes reach the point of di- 
not only for the tax-gatherer but also 
Senator Byrd and ex-President 
Hoover have shown the way to savings of several billions, 


minishing returns, 
for the national economy. 
but while a saving is made in one area twice as much is 
spent in some other bureaucratic dark-room. 


Withholding of Dividends and Interest 


One of the most unjust and unfeasible tax plans recently 
hatched is that to withhold. at the source, 20% of all divi- 
dend and interest payments. Besides being an inexcusable, 
temporary confiscation of money not due from small-in- 
come investors, this collection procedure will probably cost 
much more in Federal patronage salaries and expenses than 
it will gain in taxes. The plan also is based on the principle 
that all taxpayers are scoundrels and not to be trusted. The 
New York State Bankers a letter to New 
York members of Congress. gave these most valid objections 


Association, in 


to the proposal : 


“(1) A vast majority of commercial bank depositors, such as 
widows with small income, dependent children and elderly people 
who are now exempt from tax liability would be deprived of the 
funds withheld until a refund could be obtained. This would impose 
a dual hardship, for in addition to being deprived of this needed 
income their refund might go by default because of their lack of 
knowledge of the manner in which to recover these taxes. 

“Likewise, the many charitable, religious and educational institu- 
tions which are stockholders, bondholders and depositors, and who 
are otherwise not liable for income tax, would have their already 
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reduced income diminished by this withholding tax. An additional 
burden of expenses would be entailed in obtaining a refund. 


“(2) Savings bond holders, many of whom are not subject to 
income taxes, would be penalized by the imposition of a 20% tax 
for which they are not liable. Faced with a loss of this income for 
a period of from three months to over a year, and the necessity of 
initiating wholly unfamiliar refund procedure would tend to dis- 
courage participation in the regular savings bond purchase program. 

“Any deterrent to the sale of these securities to individuals and 
trustees and to the depositing of excess funds in savings accounts 
represents a very real danger to our economy. 

“(3) Just as the withholding tax on wages and salaries has led 
the workers of the nation to regard the amount they find in their 
pay envelopes as the salary or wage their employer is paying them 
so will the owners of savings accounts come to regard the amount 
of interest which they actually receive as the amount which their 
bank is paying. And just as the withholding tax on wages and 
salaries resulted in pressure for increasing such wages and salaries, 
so will the withholding tax on interest lead to pressure for an in- 
crease in the rate of interest paid. 


“That would be not only unfortunate but dangerous, particularly 
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in the case of commercial banks which, unable to attract additional 
capital, must rely on retained earnings to build up their capital funds 
for the protection of their depositors. 

“(4) The necessity for a withholding provision, such as the one 
proposed, is questionable since the present law requires that all 
payments of interest, rents, etc., in excess of $600 and all dividend 
payments in excess of $100, together with information as to the 
payees, be reported. 

“The additional bookkeeping burden both on the payors, i.e., 
banks, corporations, or individuals, and the government in order 
to obtain information which for the most part is already available 
adds strength to the argument that the proposal is unwarranted. 

“Furthermore, aside from the tremendous cost to the banks and 
others in performing this proposed withholding function, the cost to 
the Internal Revenue Department would be enormous because of the 
millions of savings accounts that would have to be considered both 
from a refund and collection basis.” 


Change of Residence 


Under existing law the home-owner who changes his 
residence—whether to another state or across the street— 
almost always pays a capital gains tax upon sale of his prop- 
erty, since inflation has raised real estate values so widely 
in recent years. Proposals now before Congress would ex- 
empt such gains from income tax where the proceeds are 
used to buy another residence. This corrects a long-stand- 
ing injustice and carries out the objectives noted in our 
March editorial “Penalty Tax on Change of Residence.” 


“Anti-Inflation” Taxation 

The inflationary effects of deficit financing especially 
where it provides, as through bank purchase of bonds, the 
base for further money, have been recognized as undesirable 
in these times, and “pay-as-you-go” taxation has become 
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NATIONAL BANK OF MINNEAPOLIS 


Member Federal Deposit Insurance Corporation 


the objective of sound-money people. But to jump to the 
delusion that taxation will automatically relieve inflationary 
pressures and is thus far preferable to leaving the money in 
the hands of consumers is to settle for a dangerously incom- 
plete answer. 

Taxes withdraw an equal amount from the purchasing 
power of the consumer, but it is erroneous to assume that all 
this would be spent; some always has been saved and invested 
in the tools of production from which come real wealth. 
Acquired by the government, however, it is a sure bet that 
every cent or more will be spent. The main difference is 
that tax money is spent at the pleasure of the government, 
often of bureaucrats interested in self-perpetuation, while the 
citizens’ money is spent at their own pleasure. While enough 
must be siphoned off for the honest needs of defense and 
government, excess taxation is the most inflationary of all 
money, for it is taken away from workers and savers in 
Free Enterprise and used to buy Socialism. 


A A A 
One Million Own Three Billions .. . 


American Telephone & Telegraph is the first company 
to attain its one millionth stockholder. Over 30 million 
shares are investor-owned, and par value tops $3 billion, 
a new record, resulting from recent conversion into stock of 
$800 million worth of post-war debentures. The last debent- 
ure issue, ($415,414,000) was the largest corporate financing 
to date. Fifty years were required to reach the $1 billion 
share level, nineteen for $2 billions, only six to reach the 
$3 billion mark. 


.... call on 
Northwestern 
National bank 
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competent banking 
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fiduciary services. 







TRUSTS AND ESTATES 





JuNE 





















State Tax Reports... 


© State taxation once was easy. The property tax, a franchise tax, and 
a few license taxes made up the picture. But now all this is changed. 





* New and drastic forms of taxation have been created, rates have sky- 

rocketed, more and still more tax money is demanded. Today, as never before, 
correct, continuing tax information is vital to effective, economical business management. 
And not just at return time, but all through the year. Tax control must be carefully planned, 
plans constantly revised to match the swift pace of present-day tax changes. 


¢ For these basic reasons Tax Men everywhere welcome the special assistance of CCH’s 
State Tax Reports. 


* Forty-eight states and the District of Columbia are each individually covered by CCH's 
State Tax Reports, each state the subject of its own reporting unit. Swift, accurate, con- 
venient, the informative regular issues of each unit keep your tax facts and information 
constantly up-to-the-minute. Coverage includes new laws, amendments, regulations, rul- 
ings, court and administrative decisions, return and report forms—in short, everything 
important or helpful in the sound and effective handling of corporate or individual state 
taxes and taxation. 


Write for Full Details of Reporting for Your State 
MMERCE. CLEARING, HOUSE, . INC.. 
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PUBLISHERS OF TOPICAL LAW REPORTS 


CHICAGO 1 New YorK 18 WASHINGTON 4 
214 N. MICHIGAN Ave. 522 FirtH Ave. 1329 E STREET, N. W. 
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Discretionary Trusts 


TAX AND ADMINISTRATIVE ADVANTAGES 


by FRANZ MARTIN JOSEPH* 


Senior Partner of Joseph and Rodman, Attorneys and Counsellors at Law, New York, N. Y. 


N principle the settlor of a trust 

may determine to what extent the 
trustee shall be empowered to use his 
discretion in managing and distributing 
the trust property and income.' Be- 
cause the economic future is uncertain, 
many settlors are inclined to give to 
their trustees more or less broad dis- 
cretionary investment powers. In recent 
years, an increasing number of settlors 
have also conferred upon their trustees 
a variety of discretionary powers con- 
cerning the distribution of the trust 
capital and income. Some settlors grant 
such distributive powers in order to 
shield the assets against creditors of 
the beneficiaries; some think of possible 
tax savings; others wish to protect the 
trust funds against government block- 
ing or vesting in case of international 
conflicts; still others desire to remove 
funds held within or without the United 
States from the orbit of foreign cur- 
rency laws. 

The trustee may be given the discre- 
tionary power to select from among a 
group the person or persons who shall 
receive the income or principal.” The 
instrument may describe the individual 
beneficiaries, among whom the trustee 
is authorized to make his selection, 
either by name, by description, or only 
as a group. Generally, corporations and 
other legal entities can also be benefici- 

*The author acknowledges his indebtedness to 
Richard U. Koppel, Esq., member of the New York 
Bar, for his valuable assistance. 

11 Scott, THE Law or Trusts, sec. 4 (1939). 

1A BocerT, THE LAW oF TRUSTS AND TRUSTEES, 
sec. 161 (1951); 1 ScortT, cit. supra note 1, sec. 
112; RESTATEMENT, TRUSTS, sec. 120, comment c; 
1 Perry, TRUSTS AND TRUSTEES, sec. 254 (7th ed. 
1929); In re Canfield’s Estate, 80 Cal. App. 2d 443, 
181 P. 2d 732 (1947); Newton v. Shepard, 304 
Mass. 6, 22 N.E. 2d 618 (1939); Leverett v. Barn- 
well, 214 Mass. 105, 101 N.E. 75 (1913); In re Rey- 
nold’s Estate, 131 Neb. 557, 268 N.W. 480 (1936); 
Portsmouth v. Shackford, 46 N.H. 423 (1866); 
Moskowitz v. Federman, 72 Ohio App. 149, 51 N.E. 
2d 48 (1943); In re Dewey’s Estate, 45 Utah 98, 
143 Pac. 124 (1914); cf. Colton v. Colton, 127 U.S. 
800, 313 (1888); Herzog v. Comm., 116 F. 2d 591 
(C. A. 2d 1941); Linn v. Downing, 216 Ill. 64, 74 
N.E. 729 (1905); Hamilton v. Drogo, 241 N.Y. 401, 
115 N.E. 496 (1926); In re Sinnott’s Estate, 310 
Pa. 463, 165 Atl. 244 (1933); contra: Kramer v. 
Sommers, 93 S.W. 2d 460 (Tex. Civ. App. 1936); 


this decision appears to be erroneous, see criticism 
1A BOGERT, supra, 743 n. 
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aries.* A trust in which the trustee is 
given complete discretion to distribute 
to such persons? or friends of the settlor® 
as the trustee might select is void for 
uncertainty. A group is sufficiently cer- 
tain, however, although it consists of a 
changing or shifting group, the number 
of whose members may increase or de- 
crease, if the identity of the members of 
the group is ascertainable. The employ- 
ees of a settlor’s firm were considered 
a definite group consisting of ascertain- 
able members.? It would probably also 
be valid to authorize distribution among 
the owners of a certain business con- 
cern. The group of beneficiaries can also 
consist of the relatives of one or several 
designated persons.® The trustee may be 
empowered to give the total income and 
capital to one member of the group and 
exclude all other beneficiaries or to dis- 
tribute in equal or unequal shares to 
several or all beneficiaries.? It can be 
provided that the trustee may change 
from time to time the members of the 
group to whom, and the proportions in 
which, he makes distribution. 


Generally, the trustee may also be au- 





2RESTATEMENT, TRUSTS, secs. 116, 117 (1936); 1 
BoceErRT, cit. supra note 2, sec. 168. 

‘Cf. Holland v. Alcock, 108 N.Y. 312, 16 N.E. 
305 (1888): Tilden v. Green, 130 N.Y. 29, 28 N.E. 
880, 14 L.R.A. 33 (1891); In re Kincke’s Estate, 
155 Pa. 101, 25 Atl. 1016 (1893). 


5Clark v. Campbell, 82 N.H. 281, 133 Atl. 166, 45 
A.L.R. 1433 (1926); cf. Thorn v. Hall, 10 App. 
Div. 412, 41 N.Y. Supp. 1054 (2d Dept. 1896), 
aff'd mem. 160 N.Y. 661, 55 N.E. 110 (1899); Fair- 
brass v. Purdy, 44 App. Div. 636, 60 N.Y. Supp. 
753 (1st Dept. 1899); Harrington v. Abberton, 115 
App. Div. 179, 100 N.Y. Supp. 681 (ist Dept. 
1906). 

“Relatives’”” has also been held to be an insuffi- 
ciently definite description, Matter of Moller, 178 
N.Y. Supp. 682 (Surr. Ct. N.Y. 1919); Matter of 
Sutta, 54 N.Y.S. 2d 682 (Surr. Ct. N.Y. 1914); ef. 
RESTATEMENT, TRUSTS, sec. 121, comment a. “‘Next- 
of-kin”’ or “blood relatives” are sufficiently certain 
descriptions. 1A BOGERT, cit. supra note 2, sec. 161; 
1 Scott, cit. supra note 1, sec. 120. 


*"RESTATEMENT, TRUSTS, sec. 120, comment a. 


™atter of Hayden, 100 N.Y.S. 2d 378 (Surr. Ct. 
N.Y. 1950); Holbert v. Jackson, 134 Misc. 618, 325 
N.Y. Supp. 642 (Sup. Ct. N.Y. 1929). 


SRESTATEMENT, TRUSTS, sec. 121. 


"This type of discretionary power has been de- 
scribed as a power freely to “sprinkle” the trust 
benefits among a designated group of beneficiaries 
as if the trustee “were playing a hose,” Comm. v. 
Buck, 120 F. 2d 775 (C.A. 2d 1941). 


thorized to determine the time when the 
trust principal shall be distributed, as 
long as the trust must end and the prin- 
cipal be distributed within the period 
of the applicable rule against perpetui- 
ties. The settlor may empower the trus- 
tee to distribute part or all of the capi- 
tal of the trust at one time or from time 
to time to the beneficiaries. If a trustee 
is authorized to distribute the total capi- 
tal of the trust at any time. he actually 
has the power to terminate the trust at 
his discretion. Under the common law 
rule, income of the trust can be accumu- 
lated for a period of “lives in being 
plus twenty-one years.” Thirteen states!” 
have adopted statutes limiting the per- 
missible period of income accumulation. 
In nine states.'' income may be accumu- 
lated only for the benefit of an infant 
during his minority. 

In the absence of express language 
in the trust instrument, i! is: the general 
rule that capital gains ari So be credited 
to principal and not to jig@me.'* A sett- 
lor may, however, 5, §jnmistakably 
clear language. give the: tees discre- 
tion to allocate capital either to 
principal or to income New York 
Court has upheld the s yeneral rule 
with respect to the ai! n of stock 
dividends.'* If a receij;! veyond any 
doubt by its nature in: such as in- 
terest or ordinary divic 















the trustee 


10Ala., Ariz., Cal., Ill, Ind. 


i» Minn., Mon., 
N. Y., Penna., No. Dak., So. Wis. 
NAriz., Ind., Mich., Minn., ont., N. Y., No. 


Dak., So. Dak., Wis. 


12Doty. v. Comm., 148 F. 2d £03 (C.A. Ist 1945) 
(Mass. law); Mary Hadley Case, 8 T.C. 343 (1947) 
(N. J. law); Matter of Hagen, 262 N.Y. 301, 186 
N.E. 792 (1933); Matter of Gerry, 103 N.Y. 446, 
9 N.E. 235 (1886). 


13RESTATEMENT, TRUSTS, sec. 233, comment p; 
2 Scott, cit. supra note 1, sec. 233.5; Comm. v. 
Waterbury, 97 F. 2d 383 (C.A. 2d 1938); Colt v. 
Duggan, 25 F. Supp. 268 (S.D.N.Y. 1938); Bur- 
den v. Colorado National Bank, 116 Colo. 111, 179 
P. 2d 267 (1947); Dumaine v. Dumaine, 301 Mass. 
214, 16 N.E. 2d 625, 118 A.L.R. 834 (1938); May- 
berry v. Carey, 268 Mass. 255, 167 N.E. 281 (1929). 


But cf. Matter of Talbot, 170 Misc. 138, 9 N.Y.S. § 


2d 806 (Surr. Ct. Orange 1936), where the lan- 
guage was not specific. See note, 52 Harv. L. Rav. 
1369 (1939). 

4Chase National Bank v. Chicago Title & Trust 
Co., 246 App. Div. 201, 284 N.Y. Supp. 472 (lst 
Dept. 1935). 
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lly 


would probably abuse his discretion in 
allocating it to capital, particularly if 
he is not authorized to accumulate in- 
come.1® 


Capital losses sustained by the trust, 
in the absence of a contrary provision 
in the trust instrument, are chargeable 
to principal.?® It has never been serious- 
ly questioned, however, that the settlor 
may give the trustee power to determine 
whether and to what extent losses and 
expenses incurred by the trust shall 
be charged to principal or income.'* The 
trustee may also be authorized in his 
discretion to make distribution in kind 
or in cash.'* In general, he may also be 


empowered to fix the value of the assets 
which he distributes in kind.!® 


Effect of Discretionary Power 


As a general rule, courts will not 

See Doty v. Comm., supra note 12; Burden v. 
Colorado National Bank, supra note 13. 

“Irma L. Harris, 5 T.C. 493 (1945); Elizabeth 
M. Abell, 4 B.T.A. 87 (1926); Louise P. V. Whit- 
comb, 4 B.T.A. 80 (1926). 

“MRESTATEMENT, TRUSTS, sec. 233, comment p; 2 
Scott, cit. supra note 1, sec. 233.5. 

'83 Scott, cit. supra note 1, sec. 347.1. 

In New York, a testamentary trustee may not 
be given the power to make a conclusive fixation 
of the value of any assets for purposes of distribu- 
tion. DEcEDENT ESTATE Law, sec. 125(2). This 
does not apply to inter vivos trusts. Application of 
Central Hanover Bank & Trust Co., 176 Misc. 183, 
26 N.Y.S. 2d 924, aff'd 288 N.Y. 608, 42 N.E. 2d 
610 (1941). 


trust 
services 


chicago 


Copyright 1951 Cartoons-of-the-Month 


“I can take dictation, and if you want 
glamour, I'll expect you to go fifty-fifty 
on the beauty parlor bill.” 





control or interfere with a trustee’s ex- 
ercise of discretion, provided the nature 
and extent of the discretion are clearly 
spelled out in the trust instrument.” If 
the trust instrument grants the trustee 
merely “discretion” and no more, the 
courts may, upon application of the 
interested parties, review the acts of 
the trustee in order to determine whether 
he exercised his discretion reasonably. 


2oBurke v. Burke, 259 Ill. 262, 102 N.E. 293 
(1913); Woodward v. Jolbert, 94 N.H. 324, 52 A. 
2d 641 (1947); City Bank Farmers Trust Co. v. 
Smith, 263 N.Y. 292, 189 N.E. 222 (1934); Matter 
of Shea, 234 App. Div. 176, 254 N.Y. Supp. 512 (3d 
Dept. 1931); Matter of Surbeck, 185 Misc. 635, 56 
N.Y.S. 2d 487 (Surr. Ct. Oneida 1947). 


If the trust instrument confers upon the 
trustees “absolute” or “uncontrolled” or 
“unfettered” discretion, the standard of 
reasonableness is dispensed with. In such 
case, the court’s review is confined to 
the honesty of the trustee’s exercise of 
his discretion.2! As long as a trustee 
has acted in good faith and not caprici- 
ously, a court will not interfere with 
his action even though the court itself 
might have exercised the discretion dif- 
ferently.2* The prevailing rule was clear- 
ly stated in In re Dewey’s Estate:** 


“Where the testator has invested the 
trustee with discretion to select the bene- 
ficiary or beneficiaries from a certain class 
and to determine the amount that should 
be given to each, and in case the trustee 
has honestly and in good faith exercised 
the discretion by making the selection and 
fixing the amounts, the courts will not in- 
terfere in what the trustee has done in 
that regard.” 


Section 187(j) of the Restatement of 


2iLeyter v. Vestal, 355 Mo. 457, 196 S.W. 2d 769, 
773 (1946). 


22Cases cited note 20 supra; In re Canfield’s Es- 
tate, supra note 2; In re Murray, 45 A. 2d 686 
(Me. 1946); Loftin v. Kenan, 250 App. Div. 546, 
294 N.Y. Supp. 883 (lst Dept. 1937); reversing 155 
Misc. 552, 280 N. Y. Supp. 28 (Sup. Ct. N. Y. 
1935); Matter of Falsey, 56 N.Y.S. 2d 556 (Surr. 
Ct. Broome 1945); Matter of Reinstein, 35 N.Y-.S. 
2d 628 (Surr. Ct. Westch. 1942). 


73143 Pac. 124, 128 


Wren you need a fiduciary in Chicago, American 


National Bank and Trust Company stands ready to 


serve your requirements fully and efficiently. The 


experience and friendly co-operation of our Trust 


officers can help you achieve your purpose, for 


individuals, estates or corporations. You are cordially 


invited to call or write about any of our trust 


department services, or your own particular problem. 


AMERICAN NATIONAL BANK 
AND TRUST COMPANY OF CHICAGO 


MEMBER FEDERAL DEPOSIT 


LASALLE AT WASHINGTON, 


June 1951 
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Trusts appears to go even further when 
it states: 

“By specific provision in the trust instru- 

ment, the trustee may be permitted to 

make a selection among a class of benefi- 

ciaries in any way he chooses, even as a 

result of his arbitrary decision or whim 

and without being answerable to anyone 
fir the reasons of his choice, so long as 
he acts honestly.” 

The settlor is free to limit the trustee’s 
authority in some manner. He should, 
however, be careful to avoid undesir- 
able effects which any such arrange- 
ments might have in taxation or other 
fields. The settlor may appoint a number 
of trustees and provide that all or some 


of their decisions shall require the con- 
sent of all or of a majority or of certain 
trustees. He may give certain broad 
powers to some and more limited powers 
to other trustees. He may combine one 
or several individual trustees with a 
corporate trustee. He may then give 
certain discretionary powers to one and 
not to the others. Some of the trustees 
may be citizens residents of the 
United States, and some may be nonresi- 
dent aliens. 


or 


The settlor may provide that his con- 
sent shall be necessary for certain de- 
cisions of the trustees, e.g., for distribu- 


No Han 


WITHOUT A PURPOSE... 


NO PURPOSE WITHOUT 


A Plan 


In buying or selling securities, the institu- 
tional or individual investor must take into careful consid- 
eration two inseparable and interdependent factors: 


the specific investment objective to be accomplished 
. the investment plan best designed to attain that 


objective. 


In these two considerations is summed up much of our 
philosophy as investment brokers and counselors. It is 
a philosophy readily translated into definite, tangible 
action—getting quickly and completely the essential 
facts concerning markets and securities; accurately ana- 
lyzing and interpreting these facts; acting upon them 
promptly in the best interests of our clients. 


Thus do we adapt plan to purpose—with the same sea- 
soned judgment and broad experience we offer to all 


conservative investors. 


R. W. Pressprich & Co. 


48 Wall Street 
NEW YORK 5 


201 Devonshire Street 
BOSTON 10 


Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 
EQUIPMENT TRUST CERTIFICATES * INVESTMENT STOCKS 





tion of capital.“* He may reserve the 
right to revoke the trust. Furthermore 
he may reserve the right to amend the 
instrument in all respects or only as to 
certain provisions, such as the descrip. 
tion of the beneficiaries or the discre- 
tionary powers of the trustees. In New 
York it is provided by statute that an 
otherwise irrevocable trust can be re- 
voked by the settlor “upon written con- 
sent of all the persons beneficially in- 
terested,”*° even if the trust instrument 
expressly provides that the trust shall 
be irrevocable.*° The courts have stated 
that only the consents of persons alive 
at the time of revocation are necessary.** 
Revocation is not prevented by the fact 
that unborn persons might in the future 
be entitled to an in the trust 
fund.** As a rule, trustees are not deem- 
ed to be beneficially interested. Their 
therefore 


interest 


consent would not be re- 
quired.** The trust instrument can also 
provide that the trustees shall not take 
certain without the 
either a beneficiary or a third person 


not otherwise connected with the trust.*” 


steps consent of 


Interest of the Beneficiaries 


If the trustees have discretion to de- 
termine to which beneficiaries they will 
distribute the funds, the 
have no vested or contingent interest in 
the trust property until the trustees have 
and made a 


beneficiaries 


exercised their discretion 
selection. All that any member of the 
group of would-be beneficiaries has until 
then is a mere “expectancy.” not a legal 
or equitable interest.*' Accordingly. no 
expectant beneficiary has a descendable 
or devisable interest or one which is in 
any way capable of assignment or aliena- 
tion. Only when the trustees decide to 


(Continued on page 398) 





%Cf. RESTATEMENT, TRUSTS, sec. 57, comment g; 


1 Scott, cit. supra note 1, sec. 37. 


2N. Y. REAL Prop. Law, sec. 18; N. Y. PEs. 


Prop. Law, sec. 23. 


St. George v. Fulton Trust Co., 273 App. Div. 
516, 78 N.Y.S. 2d 298 (1st Dept. 1948); Applica- 
tion of Schlussel, 195 Misc. 1008, 89 N.Y.S. 2d 47 
(Sup. Ct. N.Y. 1949); Pulsifer v. Monges, 66 
N.Y.S. 2d 367 (Sup. Ct. N.Y. 1946). 


27Pers. Prop. L., sec. 23 and REAL Prop. L, see. 
118 have been amended by ch. 180, laws of 1951 to 
provide that a gift or limitation in a trust in favor 
of “a class of persons described only as heirs or 
next of kin or distributees of the creator of the 
trust, or by other words of like import, does not 
create a beneficial interest in such persons,”’ 80 
that their consents are not required for revoca- 
tion. 


Application of Schlussel, supra note 26; Glanc- 
kopf v. Guaranty Trust Co., 274 App. Div. 39, 80 
N.Y.S. 2d 54 (1st Dept. 1948). 


Application of Schlussel, supra note 26; Aranyi 
v. Bankers Trust Co., 201 App. Div. 706, 109 N.Y. 
Supp. 614 (lst Dept. 1922). 


30RESTATEMENT, TRUSTS, sec. 37, comment b; 8é¢ 
also sec. 171, comment j, and sec. 185, comment f. 


311A BoGerT, cit. supra note 2, sec. 226; In ® 
Canfield’s Estate, 181 P. 2d 732, 736. 
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ORE THAN PERFUNCTORY 
ADMINISTRATION 


It is not age, but a wealth of experience, 


Not routine handling of another estate, but imag- 
ination and resourcefulness based on knowledge in 


considering each particular administration, 


Not cold indifference or aloof self-sufficiency, but 
sympathetic and understanding cooperation with Co- 


Executors, Legatees and Beneficiaries -— 
That is the reason Mercantile-Commerce Bank and 


Trust Company is named as Executor and Administra- 


tor in so many Cases. 


TRUST DEPARTMENT 


- COMMERCE 


Bank and toe Trust Company 
ST. LOUIS 1 | Bess MISSOURI 


Member Federal Deposit 
Insurance Corporation 


June 1951 
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Equities in Common Funds 


494 COMMON STOCKS IN TRUST PORTFOLIOS 


S more and more of the millions of 

security holders turn to institutional 
investors and trustees for expert man- 
agement, the Common Trust Fund as- 
sumes increasing significance. With it 
the trust account of anywhere between 
one thousand and one hundred thousand 
dollars can achieve the diversification so 
needed for principal protection and flex- 
ibility of income. The Common Trust 
Fund, generally having a “balanced” 
portfolio, has enabled moderate-sized 
accounts to have an interest in common 
stocks as well as bonds and preferred 
stocks, and to spread this investment 
among a wide as well as selective list. 


Just how extensive is the diversifica- 
tion of Common Trust Fund investment 
can be seen by a tabulation of the se- 
curities held by the 73 discretionary-type 
Funds in operation for more than a 
year. Appended is a list of the 494 
Common Stocks in which one or more 
of these invested at the 
time of their latest annual report. Sub- 
sequently a composite list of bonds and 
of preferred stock holdings will be pub- 
lished. Here it is in point to note the 
general diversification of these 73 Funds 
as a framework in which to view the 
common stock holdings. 


Funds were 


Government Bonds 35.0% 


Other Bonds 9.3 


Preferred Stocks 15.1 
Common Stocks 39.2 
LE a ee, 


Although the use of Common Funds 


for the collective investment of smaller 
individual trust accounts is of very re- 
cent growth, they appear to lend them- 
selves admirably to both proven policies 
of conservative trusteeship and applica- 
tion of the Prudent Man rule of invest- 
ment to present security and money- 
market conditions. There are more than 
forty thousand individual accounts now 
participating in the 117 Funds now be- 
ing administered by banks and trust 
companies in 23 States and the District 
of Columbia. 

Of these, the 73 Funds with equity in- 
vestment hold securities and cash of an 


aggregate value of $535,900,000, as of 


sues on the market and it is hoped that 
the listing of several hundred here will 
focus attention on a wider group of 
“candidates” for the portfolio than 
might otherwise be marked for study. 


In this way too, undue concentration 
in a relatively few securities may be 
further mitigated. The holding of a se- 
curity by a large preponderance of 
Funds may suggest that it is a prize 
investment, or that it be reviewed to 
make sure it is not over-priced relative 
to less popular issues. On the other 
hand, the fact that a stock is listed as 
held by only one or a few Funds may 
serve not only as a name worth looking 


the last individual accounting dates, into for purchase, but also as a signal 
ranging between June 30, 1950, and to reappraise and consider sale or re- 
June 1, 1951. In publishing this list of _ tention, with such supporting records 
common stocks and the subsequent lists, as will show full consideration. 


it is essential to note that these in no 
way constitute or approved 
lists suitable for fiduciary 
Inclusion of a company or security is 
not proof that it is currently being 
bought or held by trustees as the com- 
position is constantly changing, in the 
aggregate, and as differing requirements 
dictate. 


current 
investment. 


One of the major purposes of publish- 
ing this list illustrate the wide 
range of possibilities from which trus- 
tees—particularly those managing Com- 
mon Trust Funds—may select securities 
for analysis. It is obviously impossible 
for even the largest investor to keep 
abreast of developments in the many 
thousands of companies and stock is- 


is to 


‘tees in many 


As experienced investors realize, there 
is no list of securities, no classifications 
or ratings or comparative records 
which clearly indicate the future of the 
security, the company or the market. 
The wide of holdings of these 
73 Funds shows, group 
judgment of trust investment commit- 
different centers has, in 
the aggregate, viewed the job of pru- 
dent investment during this period. 
With these several limitations in mind, 
the following list of common stocks is 
presented as a basis of future reference 
and further study. The figure following 
each company name gives the number 
of Funds holding that equity according 
to the latest annual report. 


variety 


however, how 


COMMON STOCKS tn COMMON TRUST FUNDS 




















Automotive (& RuBBER) Timken Roller Bearing —...._. 11 Minneapolis Honeywell ~~ . 19 Consolidated Chemical Ind. 1 
-__ United Aircraft - Otis Elevator __ oa a Dow Chemical . 26 
= oe i : Pabco Products sins craic <a E. I. duPont de Nemours 56 
ociated Spring 1 Buu DING > ‘ H h he ] 1 
Bendix Aviation is JaRE IN Paraffin Cos. —. ; — 3 ya “sod = — arenes 
Borg-Warner ‘ ale cieiiatiealidescslt Alpha Portland Cement _.._ 1 Ruberoid sec nee 4 ercules Fowder soe 
Sherwin Williams a eee Heyden Chemical niin 
Bower Roller Bearing . a American Radiator & Standard» ‘ I ¢ ical C 1 
Briggs Mfg. 1 San. 4 Trane EE nterc hemica Corp. pisiacinaieeiiiieimeniia 
J oy S.. Gypsum | bale St nk Oe Mathieson Chemical a eae en 
age - 85 Armstrong Cork - ww ae S. Pipe & F drs 2 McKesson & Robbins 6 
Eaton Manufacturing - 5 Congoleum Nairn ___..._ 2 ‘ = foe . oundry . baa ag memenmer 
Electric Auto Lite +--+ -—————s«*—»"9g Cook Paint & Weental a le U. ywood —..-_____-____ € ~ seen 
i Monsanto Chemical _— 
Electric Storage Battery ...... 3 Crane Co. (Chic.) —_____ cee Parke, Davis os 
Firestone Tire & Rubber 6 Devoe & Reynolds (A) _...._——s“d21 CHEMICAL & Druc a samnnanoaet iia 
Pennsylvania Salt Mfg. i ae ae 
General Motors itiiodiaiaidansel 52 Flintkote —.__ ee Chas. Pfizer 4 
Globe Union —_______.___._ 1 General Portland Cement —__ io 3 Abbott Laboratories — ~~ 15 wen ig por ~gpgeapmpmmammagss 
B. F. Goodrich - ae General Refractories +1 Allied Chemical & Dye 23 -————_—— 
A . Rohm & Haas niataiee ae 
Goodyear Tire & Rubber — ana § Glidden 3 American Cyanamid —....__ _ 20 Sharpe Sie 1 
Gould National Batteries _...._1 Harbison- Walker Refractories — = American Home Products — 18 y p oie Saeeeane iail 
i | oo ore Oe... 2 
Lee Rubber & Tire _.... 1 CO ee a 1 Ate Tower 8 9 the Drug 19 
National Battery -......____._ 1 Johns Manville .. 29 Bristol Myers ‘6 4 2 , 
Raybestos — Manhattan _..... 2 Lehigh Portland Cement 2 Christiana Securities +. _ 8 Union Carbide & Carbon ——-— 6 
Thompson Products _..._+___._ 4 Lone Star Cement cnn 9 Colgate-Palmolive-Peet __.-.-.-.._ 6 Vick Chemical ———........—. 8 
Timken-Detroit Axle _.00-4=+SESsSEsesWI Oe 3 Commercial Solvents _..__-— _ 1 Victor Chemical Works _....__ 4 
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FINANCIAL 


Aetna Casualty & Surety —......_. 


Aetna Ins. -__. 
Aetna Life Ins. _.__. 
American Auto. Ins. _ 
American Ins. .- 
American Reins. .._.. serait 
American Surety -_. hak Oe 
American Trust, S.F. 
Associates Investment —....._»» >= 
Bank of America, N.T.&S.A. —_ 
Bank of the Manhattan Co. - 
Bank of N. Y. & 5th Ave. Bk. __ 
Bankers Trust, N. Y. C. - 
Beneficial Industrial Loan . 
I TR TN oc cc cetescniseennencin 
Central Hanover Bank & Tr. 
Chase Nat. Bank ae ae 
Chemcal Bank & Trust 
Chemical Fund, Inc. —_. b 
Citizens & Southern Nat. Bk. 
Savannah siciglbtaneciahe 
C.LT. Financial 
Commercial Credit as 
Conn. General Life Ins. - 
Continental Casualty : = 
Continental Illinois Nat. Bk. 
Continental Ins. .. Earle) 
Corn Exchange Nat. Bk., 
Philadelphia 
Fidelity & Deposit of Md. - 
Fidelity Phenix Fire Ins. 
Fidelity-Phila. Trust 
Finance Co. of Penn. 
Fire Assoc. of Phila. 
Firemen’s Fund Ins. 
Firemen’s Ins. of Newark 
First National Bank, Atlanta - 
First National Bank, Boston 
First National Bank, Chicago 
First National Bank, Dallas 
First National Bank, New 
York 3 
First National Bank, Phila. - 
First National Bank, Scranton 
First National Bank, St. Louis - 
Girard Trust, Phila. 
Glens Falls Ins. ass ae 
Great American Ins. a etaiad 
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~ 
OS OO om Onde et ee OO 


to 


. 15 


Guaranty Trust, N. Y. 26 


Hartford Fire Ins. wits: @ 
Hartford Steam Boiler Ins... 2 
Home Building & Loan, Phila. 1 
Home Insurance —— ~~ ____ re 
Household Finance —...----»=>>>> SES 1 
Insurance Co. of N. America — 32 
ky er 
ee ee | 
Life Insurance Co. of Va. _.._ 1 
Manufacturers Trust, N. Y..._ 4 
Marine Midland Corp. —...._._._ 1 
Mellon Nat. Bank & Trust, 
ES 2 
J. P. Morgan & Co., N. Y¥.C. — 2 
National Bank of Detroit —.___ 1 
National City Bank, Cleveland _ 1 
National City Bank, N. Y. —..... 26 
National Fire Ins. —...--_»»>- 0s 1 
National Union Fire Ins. _...... _ 4 
New Your Tras ................ § 
Northwestern National Ins. _...._ 2 


Penna. Co. for Banking & 


, en ee — 1 
Philadelphia Nat. Bank _ 7 
Phoenix Ins. i ‘ laetioase 
Provident Trust, Phila. _........_ 1 
Reliance Ins., Phila. Secmcaiiees | 
Republic Nat. Bank, Dallas _...._ 1 
St. Paul Fire & Marine Ins._...._ 2 
Seattle-First Nat. Bank mb 
Security First Nat. Bank, 

L. A., : es 3 
Southwestern Life Ins. 1 
Springfield Fire & Marine 4 
Standard Accident Ins. 2 
Tradesmen’s Nat. Bank & 

Trust, Phila. 1 
Travelers Ins. 7 
U. S. Fidelity & Guaranty 7 
U. S. Fire Ins. oy 
U. S. Guarantee .. ww 
U. S. Nat. Bank, Portland, 

Ore. , “a 
U. S. Trust Co., N. Y. ™ 1 


Foops (Beverace & Tospacco) 


Amercian Bakeries cdascilahiataag* 
American Chicle me 


Put The Money In A 
Savings Account* 


WHERE IT WILL EARN INTEREST 


American ‘Tobacco — 
Archer-Daniels-Midland 

Beatrice Foods —_..__ 
Beechnut Packing 

Best Foods —__ 

___. | ee are 
E. J. Brach & Sons 
Canada Dry Ginger Ale 
eee 
Coca-Cola .._ 
Corn Products Refining 
ee 
| eae 
(H. T.) Heins —— 
Hershey Chocolate — 
Horn & Hardhart Baking 
| 
eee ne a a 
Mead Johnson ... 
National Biscuit - 
National Dairy ~~ 

National Distillers —— ~~. 
Penick & Ford 
| EE er es eee 
Quaker Oats — 
(R. J.) Reynolds Tobacco —_..- sig 
Spencer Kellogg ——~ ~~ — 
Standard Brands .———_____. v= 
Sunshine Biscuits —— ~~—_____ 
Swift sdsaco tad 
United Fruit 
Visking : 
(Wea.d} Witete, 36) ace 


Gas & O1L 


Amerada Petroleum ~~... 
American Natural Gas —___ na 
Anderson-Pritchard Oil ~~ 
Atlantic Tiefiming nics 
| ne eee rnY Seat eee 
Consolidated Natural Gas — 
i ee 
El Paso Natural Gas ——-~ 
Gulf Oil ey wa 
Humble Oil & Refining — ~~ 
Kansas Nebraska Natural Gas — 
Kern County Land —————..... _ 
Kerr-McGee Oil _-_-___ 
Lone Star Gas 














FROM DAY OF DEPOSIT 


Latest Dividend 
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A Year 


Dividends Compounded 
Every Three Months 


Incorporated 1850 
e 18th Ave. and 65th St., B’klyn 4, N.Y. 


Member Federal Deposit Insurance Corporation 


Atlantic Ave. and Court St., B’klyn 2, N.Y. 





Your Deposits Insured Up To $10,000 


Over a Century of Service 
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Mississippi River Fuel —— 
Northern Natural Gas ——.___ 
ee a ee 
Oklahoma Natural Gas ..___ 
Panhandle Eastern Pipeline —.— 
Phillips Petroleum —— ~~ 
Republic Natural Gas _. 
Shamrock Oil & Gas ____ ee we 
INS, EE 
Socony-Vacuum Oil —_ 
ge eee 
Southern Natural Gas 
Standard Oil Cal. 
oe 
Standard Oil N. J. 
i i eas 
Superior Oil of Cal. —...............— 
Tennessee Gas Transmission —_ 
gL ee 2 oer 
Texas Pacific Coal & Oil 
Union Oil of Cal. — 
Woltet 46 
Warren Petroleum __. 














MACHINERY 


Addressograph Multigraph —— 
Air Reduction .._ Se ees 
American Machine & Foundry — 
Arrow Hart & Hegeman —___ 
Automatic Canteen ~~ ___-____ 
Buffalo Forge —_-___ 
Buroughs Adding Machine ——_ 
Caterpillar Tractor —_ 
CR Ts 
Deere _ . ROME Se eS 
Vairbane antes... 
Food Machinery & Chemical —— 
General Electric = aa 
Ingersoll-Rand 
International Business 
Machines ee ae 
International Cigar Machinery — 
International Harvester —__ 
Joy Mfg. _. 
Link Belt sical 
fe 0 ee 
Master Electric —-_____ 
McGraw Electric — 
Mesta Machine 


| 
| 
| 
| 
| 


| 
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Accounts for Executors, 
Guardians, Trustees, So- 
cieties and Non-Profit 


Organizations. 





SOUTH BROOKLYN SAVINGS BANK 
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National Cash Register 
National Cylinder Gas ...... 
Neptune Meter 
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1 

1 
eee 5. 2 
Radio Corp. of America es 
Ray-O-Vac _ Leas 1 
Shellmar Products | S33 1 
Sperry 2 
Square D . dita sat ness baile 7 
Stanley Works | eins 2 3 
Sunbeam —_ o 
Sylvania Electric Products - eS 
Underwood __. a 
United Eng. & Foundry _ 1 
United Shoe Machinery . 18 
Veeder-Root 1 
Wagner Electric ROM aA gs 
Westinghouse Electric —......_.. 47 

9 


Yale & Towne Mig. —........... 


MERCANTILE 


Aldens Inc. _ 1 
Allied Stores Corp. vial 2 
CO ON ES 
Bond Stores, Inc. Sy 1 
Beieon Bese. Gtores —......... 1 
Emporium Capwell Co. 1 
Federated Department Stores _.._ 3 
First National Stores, Inc. _.... 11 
1 
6 
1 
0 
3 





ae pee Bee Soe 
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I. Bi, GND siti endceninicie 
(H. L.) Green 
Jewel Tea 
(S. S.) Kresge —_ 
(S. H.) Kress 
Kroger 











(R. H.) Macy pene eee 

| a eee ee ee 
May Dep’t. Stores .. 11 
McCrory Stores ___._.__.. ake 
Montgomery Ward —_.._..._._._-_->—«X34 
ae 
(J. C.) Penney —_ 40 
Peoples Drug Stores —__ 1 
Safeway Stores - i = 
Sears Roebuck ___. taiheerdieen chal 48 
Strawbridge & Clothier eee 1 
Western Auto Supply _......_-- Ss 1 
(F. W.) Woolworth — 43 

Metats & MINERALS 

Aluminum Co. of Amer. _...... 12 
American Smelting & Ref... 8 
Anaconda Copper aa. § 
Armco Steel ea a 
pethichon Stel 8 
Bohn Aluminum & Brass| 
Climax Molybdenum —_.. 1 
Columbian Carbon ......_. 1 
(M. A.) Hanna 1 
Howe Sound -_. 1 


Hudson Bay Mining & 
Smelting 
Inland Steel _ 





Kennecott Copper 
Mueller 
National Lead .. 
National Steel 

New Jersey Zinc 
Newmont Mining 
Phelps Dodge 


St. Joseph Lead _ 
Scoville Mfg. 


United Carbon _ 
U. S. Potash - 
United States Steel 
West Kentucky Coal 


American Can ___ 
American Optical 


Continental Can 
Corning Glass Works - 
Crown Cork & Seal 
Crown Zellerbach __. 


Int’l Cellucotton —___ 
Kimberly-Clark —__ 


Lily Tulip Cup - 
Marathon 


Scott Paper — 
Soundview Pulp ; 
Sutherland Paper 
Union Bag & Paper . 


American Viscose 
Burlington Mills 
Cannon Mills 


Cluett Peabody saniaabeinn . 
Endicott Johnson ___. 
General Shoe 
Industrial Rayon __. 
International Shoe 
Johnson & Johnson - 
Melville Shoe 








TRANSPORT Kansas Power & Light 9 
1 Middle South Utilities = sa19 
a Alabama Great Southern 1 Montana Dakota Utilities sj 
International Nickel 12 American Brake Shoe 6 Montana Power .- el ie 3 
nen Oe Atchison Topeka & S. F. _ 8 Mountain States Power | : : 1 
ES a 1 Chesapeake & Ohio —.._.-__.._-_...-:12 New England Elec. System . 3 
19 Gen. Amer. Transport Corp. - a oe New England Tel. & Tel. ___ 1 
17 Great Northern Rwy. . 12 New York State Elec. & Gas ___ 11 
kd. 10 Greyhound atntescgeteg a Niagara Mohawk Power 10 
2 Kansas City Southern 1 North American . et 9 
17 Louisville Nashville —.__. 5 Northern States Power 10 
Potash Co. of America - 1 Norfolk & Western R.R. 12 Ohio Edison 10 
4 Penn. R.R. 3 Oklahoma Gas & Elec. 1 
J eee 1 Pullman, Ine. 2 Ottertail Power 1 
Texas Gulf Sulphur —..___ 12 Reading Co. 1 Pacific Gas & Elec. 16 
: 1 Southern Pacific ; aeceeaenin a Pacific Lighting 3 
1 Texas & Pacific Rwy... Pla Peninsular Tel. 1 
2 Todd Shipyards besten! Es thenwacha 1 Penn. Power & Light 1 
a 1 Union Pacific R.R. 29 Penn. Water & Power 2 
Youngstown Sheet & Tube — 3 Virginian Rwy. a 2 Peoples Gas Light & Coke 15 
Western Pacific Rwy. — 1 Philadelphia Elec. 2 
: Potomac Elec. Power 1 
Paper & Grass UTILitiEs Public Service, Colo. 4 
, " ? Publie Service, Ind. 11 
a1 — se — : = 4 Public Service Elec. & Gas 1 
Anchor Hocking Glass —_. 2 Atlantic City Elec. —__ 1 oe Frere Fats tg: Sd — : 
Container Corp. of America 1 Boston Edison Co. 12 ra HY Elec. ; 
pica, 13 Carolina Power & Light . 5 — Sioux City Gas & Elec ; 
- ete =e k So. Carolina Elec. & Gas 1 
eid 5 Cincinnati Gas & Elec. ___. 13 alle song 69 matese ' . 
Hazel Atlas Glass 4 — & Suburban Bell So. New England Tel 1 
e ; sl . $a ; 
Int'l Paper je Cleveland Elec. Illum. a PERS 25 ~seeeae Publis Service ; 
a 1 Columbia Gas System _. aif ‘Senne Utilities 6 
Libbey-Owens-Ford Glass _. 12 Columbus & South Ohio Elec. — 5 Toledo Edison .. 1 
Bey 9 Commonwealth Edison - . 36 acon Gas Elec. Light & 
neater Conn. Light & Power _..._. 6 Shenae ee ee 1 
Minnsanta & Ont. “Paper SY eatin Cons. Edison of New York _....._ 7 United Gas 5 
Owens Illinois Glass —........._.. 29 Cons. Gas, Elec. Lt. & Pwr., Balt. 14 United IIl’g 1 
Pittsburgh Plate Glass... 24 Cons. Gas Utilities - 12 Virginia Elec. & Power 16 
9 Yonsumers Power . : : 
“Dayton Power Light RE nanny eng ay ; 
ae Ss 2 Delaware Power & Light 6 aii nena Cos : 1 
— 1 rie! Edison —..._--__ 5 Wisconsin Elec. Power 11 
West Virginia Pulp & Paper : 4 eeuathe tes 4 
0 eee . 
Weyerhauser Timber — 1 see ge ma : MISCELLANEOUS 
Florida Power & Light - 1 American Chain & Cable - 1 
TEXTILE General Public Utilities 3 Cleveland Graphite Bronze 2 
Gulf States Utilities 13 Diamond Match 1 
13 Hackensack Water .. 1 Doehler-Jarvis 3 
3 Hartford Elec. Light aaa 2 Eastman Kodak 29 
3 Houston Lighting & Power 18 Garlock Packing 1 
Celanese a ee ee Idaho Power 13 Gillette Safety Razer 1 
1 Illinois Power d a 14 Locke Steel Chain 1 
ae 4 Indiana Gas & Water - ee ey Minnesota Mining & Mfg. 15 
o_o 3 Indianapolis Power & Light | cakes Safeway Steel 1 
5 Iowa Elec. Light & Power — 1 J. S. Young 1 
Co ee 5 Iowa Illinois Gas & Elec. - 6 Paramount Pictures 1 
3 Iowa Power & Light 5 20th Century Fox Film 2 
3 Iowa Public Service 1 United Paramount Theaters 1 
2 Kansas City Power & Light . naa 5 Warner Bros. 1 


J. P. Stevens - 















Gain in Fiduciary Holders 


Keystone Custodian Funds reported 
this month through its underwriter a 
72% increase to more than 1,900 in 
the number of trustees and institutions 
holding shares in its investment Funds 
in the last five years. The amount invest- 
ed showed a 100% gain to more than 
$20,000,000. It is the largest growth in 
this category of investors for any simi- 
lar period in the investment company’s 
history. About half of the total com- 
prises accounts of corporations, insur- 
ance companies, estates, profit sharing 
funds, colleges and schools, churches, 
hospitals and libraries. Trustees for pri- 
vate trust funds account for the other 
50%. 

It was pointed out that this increase 
probably reflects the wider investment 
latitude granted trustees by a large num- 
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ber of states in recent years. Of the 
thirty states having the “Prudent Man” 
rule, fifteen have adopted it since 1946, 
while eight of the nine that have speci- 
fically approved trustees’ use of invest- 
ment company shares have done so in 
1951. 
a ts 


Today’s Stockholders 


Only one out of nine (11.3%) wage- 
earning families own stock in any com- 
pany, of which only one in eighteen has 
a stock investment in the company for 
which he works. These facts were de- 
veloped in a recent survey by the Wage 
Earner Forum, which also stated that 
such families have a total “discretion- 
ary spending power” in excess of that 
of all other non-agricultural families. A 
third of the 1,500 family groups inter- 
viewed felt it safer to put their money 


in the bank, others said the bank in- 
terest was as good as dividends on stock. 
or that stocks were “only for people 
who can afford to gamble.” 

Another view of stockholders comes 


from the annual report of the duPont 


Company, which shows (1) that wo- 
men outnumber men (44% by number 
compared to 33% for men), and (2) 
that 16% of the number of stockholders 
(holding 68% of the stock) are 
“groups,” principally estates and trusts, 
which represent the interests of thou- 
sands of individual beneficiaries. 
&. bs. & 


Legal for Common Funds 


Savings Bonds and the new 2%‘ 
non-marketable Treasuries may be held 
in common trust funds, according to a 
recent ruling by the Federal Reserve 


Board. 





TRUSTS AND ESTATES 
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NEWS PARAGRAPHS... 


Trust Fees Frozen 


The American Bankers Association 
Trust Division and Bank Management 
Commission have filed an application 
with the Office of Price Stabilization for 
exemption from control of trust and 
bank fees. On May 11th the OPS had 
issued Ceiling Price Regulation 34 freez- 
ing charges for services at the levels 
prevailing during the base period Dec. 
19, 1950, to Jan. 25, 1951. 

Pending a ruling on this application, 
the A.B.A. advised its members to pro- 
ceed with compliance with CPR 34, 
which involved a three-step process: de- 
termination of ceiling prices: prepara- 
tion and filing of statement of prices 
with OPS; and posting of prices in the 
bank. 

In filing its application for exemption. 
the Trust Division, through President 
Raymond H. Trott, who is president of 
Rhode Island Hospital Trust Co., Provi- 
dence, commented that trust 
possess a high degree of professional 
attributes, and that in all states fees for 
testamentary trusts are fixed by statute 
or the courts, while fees for other ser- 


services 


vices are fixed by negotiation of the 
parties depending on the nature of the 
activity. Thus there is complete lack of 
standardization and no fixed schedule. 


A A A 


Trust Council News 
Recent life insurance trust and estate 
planning council meetings, with subject 
shown, include: 
Southeast Florida: May 17th - 
talks by members of each profession rep- 


short 


resented in Council. 


Indianapolis: May 24th — William G. 
Curry, account executive, Merrill Lynch, 
Pierce, Fenner & Beane: “Security Rec- 
ommendations in Estate Planning Sur- 
veys.”” 

Pittsburgh: May 28th Michael D. 
Bachrach, C.P.A.: “Teamwork for Effec- 
tive Planning.” 

Nashville: May 28th Edward A. 
Allison, Tulsa: “A Typical Estate Plan- 
ning Case.” 

Fort Worth: May 21st — J. W. 
Bullion, Dallas attorney: “Federal Tax- 
ation of Testamentary Trusts — Do’s 
and Don'ts.” 

Vermont: April 27th (first meeting) 
— Lester Von Thurn, partner of John C. 
Paige & Co., Boston, “History of life In- 
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surance and Trust Councils”; E. Benja- 
min Redfield, Jr., president of the Boston 
Council and agent for Northwestern Mu- 
tual Life Insurance Co., “Considerations 
in Formation of Councils.” 

A A A 


Bar-Trust Principles Revised 


A revised Declaration of Principles 
has been adopted jointly by the New 
Haven County Bar and 
Clearing House Association. Recogniz- 
ing the satisfactory relationships that 
have existed between members of the 
two groups since the original code was 
formulated in 1925 and amended in 
1938, the new statement preserves the 
fundamental principles of the earlier 
documents and reflects revisions ren- 
dered desirable by the increasing com- 
plexity of estate matters. 

Apart from the customary declara- 
tions concerning the practice of law, re- 
tention by the customer of independent 
counsel and the right of trust institutions 
to advertise, the significant portion of 
the statement deals with the preparation 
of documents. In connection with the 
settlement of estates, all documents io 
be filed in a probate or other court or 
agency should be either prepared by 
or submitted to an attorney. The ques- 
tion of actual preparation thereof will 
be determined by community custom 


Association 


and consultation between attorney and 
institution. In general the bank may 
prepare in the first instance inventories, 
lists of claims, accounts, notices, affida- 
vits and tax returns. The attorney should 
prepare in the first instance all applica- 
tions, reports for tax purposes only and 
documents as to which there may be a 
question, legal or otherwise. 


The services of an attorney are not 
required, except in unusual circum- 
stances, in preparing and filing periodic 
accounts as trustee, guardian or conserv- 
ator, for hearings on such accounts 
where there is no appearance or contest, 
or for orders of notice in connection 
with such accounts and returns thereon. 
Likewise, legal services are not essential 
for the preparation and filing of gift 
and income tax returns, wiih the ex- 
ception of those of estates in settlement. 

Edward G. Armstrong, vice president 
of Union & New Haven Trust Co., and 
G. Harold Welch, vice president of The 
New Haven Bank, N.B.A., collaborated 
with attorneys Spencer S. Hoyt and John 
J. Johnson in drafting the new state- 
ment. 

A. :& 8 
Trust Earnings Ratio 


Trust department gross earnings for 
254 member banks in the First Federal 
Reserve District outside Boston averaged 
2.8% of total current earnings in 1950. 
The ratio for the nine Boston banks 
was 15.3%. The average total earnings 
for the two groups, respectively, were 


$409,327 and $6,349,735. 





WILL DRAFTING CONTEST 


Photograph taken May 17 at fourth Legal Instrument Drafting Contest sponsored by the 
Cincinnati Council of Life Underwriters and Corporate Trustees. Problem was drafting 
a living trust agreement. Grauman Marks, President of the Cineinnati Bar Association, 
awarded the cash prizes ranging from $20 to $100. Dwight W. Hostetter, assisant trust 
officer of the Central Trust Company, was chairman of the contest. Left to right are 
Virginia Weiss, 5th prize; Vance Clark, vice president of the Council and trust officer of 
the trust company; Mayo A. Shattuck, Boston trust authority who spoke on “The Revocable 
Trust in Estate Planning;” Theodore J. Vradelis, 3rd prize; George W. Flautt, 4th prize; 
Thomas M. Sheeran, 2nd prize; John G. Rudd, Ist prize winner, was unable to attend. All 
students are from the University of Cincinnati Law School except Miss Weiss, who attends 
Chase College of Law. 
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Popular Estate Delusions 


MISCONCEPTIONS ABOUT WILLS AND JOINT TENANCY 


N spite of the widespread publicity 

concerning the importance of having 
a will, it is amazing what a large per- 
centage of property owners are dying 
intestate. This Association recently sent 
out over 100,000 reprints of Judge Wil- 
liam Waugh’s excellent discussion of 
this subject, in which he points out that 
60% of the estates probated in Cook 
County in the last 20 years were intes- 
tate. He says, “In many instances that 
distribution was contrary to the wishes 
of the decedent; worked a hardship on 
the members of his immediate family; 
entailed unnecessary expense, and pro- 
vided windfalls for relatives who con- 
tributed nothing toward its accumula- 
tion, and who often were wholly un- 
known to the decedent.” 

From the standpoint of trying to sell 
the customer on the importance of a 
will, the best approach is to develop the 
three italicized words—‘“entailed unne- 
cessary expense.” In the ordinary case, 
intestate distribution is not going to do 
violence to the wishes of the decedent. 
He wants his wife and children to have 
his property. In many cases having one- 
third go to the wife and two-thirds di- 
vided among the children may work out 
all right. But the strong argument in 
favor of leaving a will is one that points 
out how to save dollars for the family. 
There are several specific ways which 
can be clearly pointed out in which 
costs may be reduced through a prop- 
erly drawn will. 


1. Requirement of a surety bond for 
the executor may be waived under a 
will. This may not always be advisable 
in the case of an individual. If the testa- 
tor appoints a trust company, the estate 
will be protected by the official bond 
without any expense for premiums. 


2. A testamentary guardian may be 
appointed for minor children and the 
surety bond waived. In some counties 
the Probate Court will not follow the 
testator’s wishes as to waiver, so it may 


From address before annual meeting of Trust 
Division, Illinois Bankers Assn., April 26, 1951. 
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HENRY BLUMBERG, Esa. 
Blumberg & Smith, Chicago 


be particularly advisable to have a trust 
company appointed as guardian. A testa- 
mentary trust for the children will elim- 
inate the necessity for expensive guard- 
ianship proceedings during their minor- 
ity. 

3. The expense of petitions to the 
court for instructions, and for authority 
to act in connection with the admini- 
stration of the estate, may be eliminated 
by specifically giving the executor 
broad, general powers and by providing 
that all such powers may be exercised 
without the approval of the court. 

4. If the prospect is the sole owner 
of an unincorporated business, the testa- 
tor can express his wishes as to whether 
he wants the business continued or li- 
quidated in an orderly fashion, whereas 
without a will, the court may refuse to 
permit the business to be operated and 
may force a liquidation at substantial 
loss to the estate. 

Tax Saving Opportunities 

In addition to the generally known 
estate and inheritance tax savings which 
may be achieved by a properly drawn 
will, others may be emphasized. 

1. Where an insured person dies in- 
testate, not only may the insurance plan 
be defeated because of the possible ne- 
cessity of contributing to the estate tax 
under Section 826 of The Internal Reve- 
nue Code, but there may be an increase 
in state inheritance taxes even though 


all of the life insurance is payable to— 


specific beneficiaries. If the assured does 
not leave a will in which he denies the 
executor the right to recover part of the 
estate taxes from the insurance proceeds, 
there remains an asset which is avail- 
able to the estate. Recently the Illinois 
tax officials discovered this possible 
source of additional revenue and as a 
result the Illinois inheritance tax is in- 
creased on the amount of the estate tax 
that can be recovered from the insur- 
ance, This is accomplished by reducing 
the amount of the estate tax credit which 
Illinois permits as a deduction on the 
inheritance tax return. 


2. If a man dies without a will, there 
may be too much or too little property 
which passes outright, in respect of the 
marital deduction. A will is the only 
certain and effective vehicle for taking 
the maximum marital deduction. 


3. The trustee under the will can be 
authorized in its discretion either to 
distribute all or part of the income or 
accumulate it. By creating separate 
trusts for the wife and children the in- 
come can be spread among several tax 
units reporting in the lower brackets. 
The discretionary right to distribute or 
accumulate income is one of the most 
important devices for income tax sav- 
ings which is available today. 


After-Death Income 


A person with income which will be 
subject after his death to Section 126 of 
the Internal Revenue Code is the out- 
standing prospect for a testamentary 
trust. Deferred compensation and unpaid 
salaries or bonuses are covered by this 
section. One outstanding group of iax- 
payers are the life insurance underwrit- 
ers; payment of renewal commissions 
is continued in most cases after their 
death. Other taxpayers subject to Sec- 
tion 126 are real estate agents who re- 
ceive deferred commissions on leases, 
authors who receive royalties, and pro- 
fessional men who may have unpaid 
fees due at their death. The benefits 
payable at death to an emplove, 
a pension or profit sharing plar 
taxed under Section 126. 




















Under Section 126, the inc« pay- 
able after death is taxable in year 
of its receipt to the estate, truggipr the 
person who actually receives t come. 
If the amounts are payable « a pe- 
riod of years, income taxes wil evied 
each year on the amounts act paid. 
Federal estate taxes must b id at 
death on the value of the ri o re 
ceive the income. There is sog™mcredit 
against the amount reported f come 
tax each year, which will rec part 


of the estate tax. 
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“Yes, we administer estates. Why? Are you 
thinking of dying?” 
From Banking 


If such payments are bequeathed out- 
right to the taxpayer’s widow and she 
dies before collécting the full amounts 
due, the fair market value of the bal- 
ance due at her death becomes subject 
in one year to income tax as ordinary 
income in her final tax 
though the amounts are payable over 


return, even 
a period of years. If it becomes neces- 
sary or advisable for the taxpayer’s 
estate or for his widow to sell the de- 
ferred income items. there will be taxed 
as ordinary income in the year of such 
sale the fair market value or the amount 
received on the sale, whichever is great- 
er. 

The only safe way to cover the sub- 
stantial income items which are subject 
to Section 126 is through a testamentary 
trust under which the right to the com- 
missions, fees, or compensation is di- 
vided among several separate trusts for 


the benefit of the widow and children. 
The trustee should be authorized in its 
discretion to distribute all or part of the 
income from each trust and accumulate 
any undistributed portion for future dis- 
tribution under the provisions of Section 
162 of the Code. In this manner, the in- 
come can be spread among several tax 
units, all reporting in the lowest possible 
brackets. 


The possibility of a substantial tax on 
the value of the income asset at the 
death of any beneficiary can be elimi- 
nated by providing that the trust con- 
tinue at least until all Section 126 income 
is collected, bearing in mind the rule 
against perpetuities, and by providing 
for the transfer of the right to the 
earned income under the testator’s will. 

Where Section 126 may apply, or 
where there is high income-producing 
property, the marital deduction should 
be taken out of other assets in the estate. 
In too many estate plans, proper atten- 
tion has not been given to the fact that 
certain devices for the saving of annual 
income taxes may be of much greater 
importance than the single estate tax 
saving. If the income assets are made 
subject to the marital deduction, the 
widow must of course pay income tax 
on all the amounts collected. 

Estate of Ralph R. Huesman, 16 T.C. 
No. 81, March 29, 1951, involving both 
Section 126 and Section 162, emphasizes 
the importance of having the will drafted 
in such a manner as to permit the maxi- 
mum income tax savings. A deduction 
under Section 162 which amounted to 
over $80,000 on account of a Section 
126 income item was disallowed. The 
will did not specifically permit the dis- 
tribution of the Section 126 item as in- 
come. The case also demonstrates the 
importance of giving unlimited discre- 
tion to the trustee to determine what is 
income and what is corpus. 
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Joint Ownership Foibles 


Prior to the change in the Revenue 
Code which permitted splitting of in- 
come, there was an income tax advantage 
in husband and wife owning income pro- 
ducing property jointly. Under the 1948 
Revenue Act, this advantage no longer 
exists, 

Even though all the property is held 
jointly, both husband and his wife 
should still have wills to cover the pos- 
sibility of their simultaneous death. Also 
they should each have a will so that 
when one of them becomes sole owner 
of the property upon the death of the 
other, there will be proper directions 
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for the disposition of the property in 
the will of the survivor. 


When a husband purchases property 
with his funds and has title placed in 
joint tenancy with his wife, in general 
he becomes liable for a gift tax to the 
extent of one-half of the consideration 
he pays. The only exceptions are ihe 
purchase of Government bonds and the 
opening of a joint bank account. In 
these two cases, no gift is made until 
the wife cashes the bonds or withdraws 
funds from the joint account. There are 
thousands of homes and vast amounts 
of other property held in joint tenancy 
today on which no gift tax return was 
ever filed, although required by law. 


In addition to this generally over- 
looked problem, there are important 
estate and income tax disadvantages in 
joint tenancy. The marital deduction 
applies to jointly owned property which 
passes to the surviving spouse. However, 
the marital deduction is limited to one- 
half of the value of the adjusted gross 
estate. The surviving wife’s estate will 
be subject to tax on the entire amount 
of the property which passes to her 
under the joint tenancy and not just on 
one-half of its value. Accordingly, prop- 
erty held jointly may be subject to an 
unnecessary increase in estate taxes. This 
is true even though there is an interval 
of only one day between the death of 
the husband and the wife. 


If a husband owned $200,000 of 
property in his own name instead of in 
joint tenancy, left one-half of it in his 
will outright to his wife, and set up, the 
balance under a trust for his wife dur- 
ing her lifetime, with power in an in- 
dependent trustee to use principal in 
emergencies, the Federal estate tax upon 
his death would be $5,000. If at ihe 
wife’s death she still owned the $100,000 
left to her outright, the Federal estate 
tax would likewise be approximately 
$5,000. But if all the property passed to 
her by joint tenancy, the tax at her 
death would be $30,000 in addition to 
the $5,000 on the husband’s death. In 
other words, joint ownership of $200,- 
000 of property would result in an in- 
crease of $25,000 in the total combined 
Federal estate taxes payable on the two 
estates. 


Under Illinois law, the amount, if any, 
by which the total estate tax deductions 
for claims exceed the value of property 
subject to claims, is disallowed. Jointly 
owned property is not subject to claims 
against the estate of a decedent. Accord- 
ingly, if all property is owned in joint 
tenancy, regardless of the amount of 
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debts, mortgages and liens, and regard- 
less of the amount of funeral and ad- 
ministration expenses, the estate will 
lose the advantage of any deduction. 


An important capital gain income tax 
problem arises when the widow sells the 
joint property if the value at the time 
of her husband’s death and at the time 
of sale is greater than the value at the 
time it was purchased. Since the basis 
for determining the capital gain on 
property owned in joint tenancy is the 
original cost, there is a larger taxable 
gain than if the same property were ac- 
quired by the wife under her husband’s 
will, in which case the basis would be 
the increased value at the time of his 
death. 


Use of Living Trusts 


Since the Revenue Act of 1948 which 
gave us the marital deduction, there has 
been a marked drop in the use of living 
trusts in estate planning. From a tax 
standpoint this is probably proper in 
many cases where there are no children 
and no other relatives besides the wife 
who would be the objects of the donor’s 
bounty. However, the living trust is still 
a tremendously important estate plan- 
ning device, particularly where there are 
minor children. 


Suppose a prospect has three minor 
children, none of whom has any sep- 
arate income. He has in his own name 
securities or real estate which yield an 
income of $6,000 annually. He is in a 
40% tax bracket, so he retains $3,600 
net, which is not required for living 
expenses. A perfectly legal plan could 
be arranged to distribute annually al- 
most $1,500 of the $6.000 absolutely 
free from any income tax and require 
payment of only $730 in taxes on the 


balance of $4,500. 


This can be accomplished by trans- 
ferring the income producing property 
to an irrevocable living trust under 
which three separate trusts 
three minor children are created. The 
trustee is given the discretion as to 
each of the three trusts to distribute or 
accumulate all or part of the income. 
Under Section 162 of the Code, the 
trustee has sixty-five days after the 
close of the fiscal year .of the trust to 
determine the amounts to be distributed 
out of the prior year’s income. Purely 
as a matter of coincidence, the distribu- 
tions each year will be in such amounts 
as will effect the maximum tax savings. 


In each of the three children has no 
other income the trustee can distribute 


for the ° 


$499.99 to each one of them, free of 
income tax. The trustee will have a 
balance of income on each trust of ap. 
proximately $1,500 and will file three 
separate tax returns and pay a tax of 
$243.60 on each trust, or total income 
taxes of approximately $730. The over. 
all savings each year on the $6,000 of 
income will amount to $1,670 (the dif- 
ference between $2,400 which the father 
paid and $730 which the trustee pays). 
So long as the children earn less than 
$500, father will continue to take the 
$600 exemption for each of them. If 
the children are very young, this device 
will pile up many additional dollars for 
the family over the years. Of course, 
the creation of such a trust, if properly 
set up, will also reduce the estate taxes 
pavable on the death of the donor. 


Trust of Business Stock 


A living trust for the benefit ‘of the 
wife may also be recommended in many 
cases, particularly where the securities 
involved do not return dividends or in- 
terest regularly. Consider the common 
situation where one of the chief assets 
is stock in a closed, family owned cor- 
poration. A surplus has been built up 
but dividends are only declared in years 
when the company auditor and lawyer 
insist on the bugaboo of Section 102. 


An irrevocable living trust can be set 
up covering part of the corporation 
shares with separate trusts for the wife 
and for each of the children. As to the 
wife’s trust fund, the trustee exercises 
its discretion and makes no distribution 
of the dividends in the year received 
but accumulates the funds until a year 
in which no dividends are deciared (un- 
less, of course, the applicable rule against 
accumulations precludes it). 


Under Section 162, part or all of the 
accumulated income can be distributed 
tax free to the wife during or within 
sixty-five days after the close of the 
taxable year in which the trust received 
no income. She receives the income free 
from tax, because the trustee paid the 
taxes in the year the dividends were 
received—in a much lower bracket. 


Section 162 affords greater opportun- 
ities for income tax saving than any 
other provision in the tax law today. The 
above income tax saving device can be 
used in testamentary as well as living 
trusts. Even if gift taxes must be paid 
on property set up in irrevocable trust, 
the annual income tax savings will usual- 
ly offset the amount of the gift tax many 
times over. 
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Gift Tax Overemphasized 


In order to save a few dollars in gift 
taxes many plans have sacrificed thou- 
sands of dollars in income taxes. For 
example, Grandpa Jones has built up a 
large fortune, has made gifts to his wife 
and children but wants to further de- 
centralize his estate. He has heard over 
and over again the statement that he 
should “take advantage of the gift tax 
lifetime exemption and the annual 
$3,000 exclusions.” Because of Grand- 
ma’s age, further gifts to her are inad- 
visable. His children are all married 
and already have separate estates. He is 
told that in addition to the remaining 
amount covered by his lifetime exemp- 
tion, with Grandma’s consent he can an- 
nually give away $6,000 to each of his 
twelve minor grandchildren without pay- 
ing any gift taxes. 


Because of their tender years, outright 
gifts to the grandchildren would be in- 
advisable but someone tells him he can 
create a separate trust for each grand- 
child and if the trustee is directed to 
distribute the income the annual gifts 
by him to the trusts will be subject to 
the gift tax exclusion. In view of some 
current decisions, | would not want to 
guarantee the possibility of drawing the 
trust so that the annual exclusion applies. 


But regardless of whether the gift tax 
objective is accomplished, let us see 
what happens. The trust for each grand- 
child grows in value and the income 
from each trust increases. Suddenly the 
oldest son of the donor, who begat four 
of the beneficiaries of the gift tax saving 
trusts. finds that each of his children is 
in receipt of over $500 of income be- 
cause to preserve the annual gift tax 
exclusion the trustee directed to 
distribute all of the each 
child. This poor father loses four ex- 
emptions of $600 each on his income 
tax return and suddenly realizes that 
grandpa’s bountiful largesse has turned 


out to be an expensive boomerang for 
himself. 


was 


income to 


This dilemma could be completely 
avoided if the trusts are drawn with dis- 
cretionary rights in the trustee to dis- 
tribute part of the income. Of course the 
gifts would be of future interests. How- 
ever, the total gift tax paid would be 
less than the one-year increase in the 
income taxes of the oldest son. The 
possible additional cost over the years 
during which the grandchildren remain 
dependents is disheartening. 


To the young wealthy couple who 
have one infant child and are concerned 
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children, can be suggested the creation 
of a trust at this time which will include 
the after-born children. As each new 
child is born the trust assets are valued 
and divided proportionately to create 
for each living child an equal trust 
share. The problem of using up the en- 
tire gift tax exemption for one child 
is thus solved. 


Why a Corporate Fiduciary? 


If there are tax problems involved, 
naming a corporate fiduciary may be of 
particular importance. If a beneficiary 
under a testamentary or living trust is 


named trustee, there may be adverse 
income tax and estate tax consequences. 
If the trustee is given the discretionary 
right to distribute income, all of the in- 
come on the trustee-beneficiary’s share 
will be taxable to him whether distribu- 
ted or not. 


Upon the beneficiary’s death serious 
estate tax problems might arise because 
of a construction that certain important 
provisions under the will amount to 
powers of appointment. For example, 
the power to invade principal for 
emergencies, or the power to accumulate 

(Continued on page 377) 
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Unsettled world conditions and the 
threat of war make people realize 
their need for trust services. 


Today, the public is thinking in 
terms of security for families. Trust 
institutions perform a vital service 
when they explain the safeguards 
they provide. 
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Alabama 


The year 1950-51 showed another 
substantial increase in the use of fiduci- 
ary services throughout the State, with 
trust assets reaching a new peak and 
trust departments enjoying the highest 
gross earnings in their history. These 
developments were reported at the an- 
nual meeting of the Alabama Bankers 
Association, held in Birmingham on 
May 24-25, by John C. Schor, chairman 
of the Committee on Trusts. One of ihe 
primary reasons for this substantial in- 
crease is that more and more individuals 
are becoming aware of their need for 
financial assistance through the use of 
investment services and estate planning 
as offered by our trust institutions, ac- 
cording to Mr. Schor, who is vice presi- 
dent and trust officer of Birmingham 
Trust National Bank. The further use 
of pension and profit sharing plans by 
Alabama corporations has also added 
considerable volume to the trust assets. 





JOHN C. CURRY 
New and retiring chairman of 
Alabama Trust Committee 


JoHN C. SCHOR 


Institutional holders of investments are 
employing trust departments to render 
supervisory investment service, while 
one of the most encouraging phases of 
present business has been the full rec- 
ognition by corporations of local banks 
for bond trusteeships, registrarships and 
other corporate trust functions, in con- 
trast to the prior practice of naming a 
foreign institution. 

The last few years have brought about 
the development of more cordial rela- 
tions between trust institutions and regu- 
latory bodies, Mr. Schor reported. Con- 
ferences between examining groups and 
trustmen have brought out many con- 
structive suggestions for the benefit of 
both groups. No longer is the examina- 
tion of a trust department merely a 
verification of assets. Plans have been 
made for a fall meeting of the trust 
officers and supervisory men of the Sixth 
District, sponsored by the Alabama 
Trust Division. 


The Committee on Uniform Trust 





Practices held three meetings during the 
year. Under the leadership of Guy Faulk, 
trust officer of Merchants National Bank 
of Mobile, the Committee made an ex- 
haustive study of trust fees charged by 
a number of banks. Its recommenda- 
tions are being published not in the 
sense of an agreement on fees, but that 
members may review the accumulated 
experience of other trust companies. 

The Legislative Committee of the 
Trust Division, under the chairmanship 
of John C. Curry, vice president and 
trust officer of the First National Bank 
of Montgomery, has supervised the prep- 
aration of a number of bills to be pre- 
sented to the Legislature. They include 
bills to permit the deduction of trustee’s 
fees by individual income taxpayers in 
computing net income for income tax 
purposes; to permit the registration of 
securities held by a corporate fiduciary 
in the name of a nominee; to provide 
for the execution of proxies by a fiduci- 
ary holding corporate stocks in a fiduci- 
ary capacity; and to relieve personal 
representatives of the duty to recover a 
pro-rata portion of estate taxes attribu- 
table to inclusion in the gross estate of 
property or proceeds of insurance re- 
ceivable by others than the decedent’s 
personal representatives. 

Mr. Curry was elected to succeed Mr. 
Schor as chairman of the Committee on 
Trusts for the coming year, with F. P. 
Hereford, trust officer of First National 
Bank of Montgomery, named secretary- 
treasurer. 


Colorado 


The second annual meeting of the 
Colorado Trust Conference was held at 
the Denver Club May 23. Howard E. 
Parks, vice president and trust officer 
of The Denver National Bank, spoke on 
“The Marital Deduction.” Charles A. 
Baer, assistant trust officer of the Colo- 
rado National Bank, Denver, discussed 
“The Prudent Man Rule In Colorado,” 
and J. Donald Haney, Counsel for The 
First National Bank, Colorado Springs, 
discoursed on “The Lawyer and The 
Trust Department.” 

Question and answer periods followed 
each talk, and an open forum on trust 
matters closed the session. Twenty-five 
men attended the Conference, represent- 
ing banks in Denver, Boulder, Fort Col- 
lins, Greeley, Colorado Springs, and 
Pueblo. 





State Trust Conference Reports 


Connecticut 

The annual Trust Conference of the 
Connecticut Bankers ‘ssociation, held 
at New Haven on May first, followed the 
customary pattern of principal addresses 
in the morning and a question-box pe. 
riod in the afternoon, presided over by 
G. Harold Welch, vice president, The 
New Haven Bank, N.B.A. Suggestions 
in “The Preparation of Wills” were 
offered by Dermod Ives, partner in the 
New York law firm of Davies, Hardy, 
Schenck & Sons. An outline for “Diree- 
Trust Depart. 
ments” was presented by Lester A. Pratt, 
C.P.A. of Washington, D. C. 

Bank 
spoke at the luncheon. 

Mr. Pratt’s paper and the question- 
box period are reported in this issue. 


tors Examinations of 


Commissioner L. K. Elmore 


Mr. Ives’ address will be published later. 


Georgia 

A state-wide meeting of Georgia irust 
oficers was held in Macon on May 28 
under the leadership of Trust Affairs 
Committee Chairman L. W. McRae, vice 
president of Citizens & Southern Nation. 
al Bank at Savannah. The program in- 
cluded talks on trust business develop- 
ment, by Virlvn B. Moore, Jr., trust 
officer of Fulton National Bank, Atlanta: 
investments, by J. W. Speas, vice presi- 
dent First National Bank, Atlanta: in- 
come and estate taxes, by Thomas H. 
Adams of Strachan Co.. Savannah; and 
trust operations, by J. W. Oliver, vice 
president and trust officer, Fourth Na- 
tional Bank, Columbus. Mr. Oliver was 
elected chairman. 

The afternoon session heard Atlanta 
attorney Devereaux F. McClatchey dis- 
cuss the operation of a going concern 
by a corporate fiduciary. The meeting 
concluded with a question and answer 
period. 


Indiana 

Panel discussions featured the Indi- 
ana Trust Conference held in Muncie 
on May 14-15. Moderator of the session 
on new business was Earl G. Schwalm. 
trust officer of the Lincoln National Bank 
and Trust Co., Fort Wayne, who also 
presented at luncheon an illustrated talk 
on the subject “Will Your Improvident 
Neighbor Share in Your Estate?” The 
discussion on public relations was led 
by Walter Bischoff, assistant vice pres 
dent of Old National Bank in Evans 


ville, and is summarized at page 402. 
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At the first morning meeting, Joseph 

C. Bickford, assistant vice president of 
Bankers Trust Co., New York, outlined 
current investment problems. Basic as- 
sumptions for a sound policy today in- 
clude: anticipation of full business, high- 

the | er taxes, greater controls, enlarged con- 
eld | sumer income competing for diminish- 
the | ing supply of goods despite the exist- 
ses | ing inventory excess which is believed 
pe- | to be only transitory. A suggested trust 


by | investment policy grounded on_ these 


ore 


R. G. ISENBARGER 


J. ALBERT SMITH 


Chairman and Vice Chairman of 


on- Indiana Trust Committee 

ue. 

ter. | considerations would avoid marginal op- 
erations and, recognizing that inflation 

ia is an insuflicient reason to purchase 


9g | stocks, concentrate purchases among the 


best industries and companies, stressing 


airs 

rs fundamentals. Bonds as weli as carefully 
on. | chosen stocks should be included, said 
in. | Mr. Bickford who proceeded to com- 
lop: | ment on prospects in the oil, paper, ray- 
cust | 00: and electric utility industries. 

ita; | The proposed Indiana Probate Code 
esi- | Was discussed by Harry A. Grabill and 


in- | William F. Elliott. Indianapolis attor- 
H.jneys who are, respectively, chairman 
and secretary of the Probate Code Study 
Commission. 


and 
vice 
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Michigan 


Close to fifty trustmen attended the 
highly successful spring meeting of the 
Trust Division of the Michigan Bankers 
Association, held at Barton Hills Coun- 
try Club, Ann Arbor. Louis S. Headley, 
former president of the First Trust Co. 
of St. Paul and recently appointed suc- 
cessor to Gilbert T. Stephenson as edu- 
cational director at the Graduate School 
of Banking, gave a scholarly address on 
“The Business of Trusteeship.” Associa- 
tion President Harold B. Asplin empha- 
sized the need of a better understanding 
on the part of commercial banks of the 
responsibilities and obligations of cor- 
porate fiduciaries. 
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Following luncheon, three panels were 
formed with moderators discussing the 
following subjects: Merrill W. Taylor, 
Vice president and trust officer of The 
2. | First National Bank and Trust Company 


jans 
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of Kalamazoo: Investment Procedure; 
William J. Thomas, executive vice presi- 
dent of Detroit Trust Co., with assist- 
ance of Ed Snyder of the same company: 
Solicitation of Trust Business; and Har- 
old W. Charter, secretary and trust offi- 
cer of Muskegon Trust Co.: Fees and 
Relationship with Attorneys. 

Harold Mc B. Thurston, Trust Divi- 
sion Chairman and president of Muske- 
gon Trust Co., presided over the meet- 
ing, which voted to hold the Fail session 
at the Otsego Ski Club near Gaylord. 

Ohio 

Some 80 trustmen attended the an- 
nual Trust Conference of the Ohio Bank- 
ers Association Trust Committee. held 
at Columbus in April. Presided over by 
chairman George F. Karch, vice presi- 
of the Trust Co., the 
program included the following items: 

Trust Legislation, Belford P. Atkin- 
son, association secretary; Developments 
in Taxation affecting Estates and Trusts. 
William E. Anderson, vice president and 
trust officer, Central Trust Co., Cincin- 
nati; Trust and _ Inflation, 
Robert F. Maskey, of Thompson, Hine 
and Flory, Cleveland: Pending Probate 
Legislation, Judge C. P. McClelland, 
Probate Court, Franklin Co.; and Organ- 
izing for Trust Investment Management. 
A. C. Coney, vice president, Mellon Na- 
tional Bank and Trust Co., Pittsburgh. 


Bi-State 


(Oregon and Washington) 


dent Cleveland 


Provisions 


The responsibilities of fiduciaries in 
insuring trust assets were discussed at 
the Bi-State Trust Conference held May 
11-12 in Tacoma, by Alfred T. Hart- 
well, Jr., assistant trust officer of Union 
Bank & Trust Co. of Los Angeles. The 
conference is sponsored annually by the 
Corporate Trustees Association of Wash- 
ington and the Trust Companies Asso- 
ciation of Oregon. 





Townly Bale, partner in the Seattle 
office of Dean Witter Co., talked on com- 
mon stocks. The second session was de- 
voted to a round table discussion led 
by C. L. Minahan, president elect of the 
Oregon group and trust officer of The 
United States National Bank of Port- 
land. P. W. McEntee, president of the 
Washington association and assistant 
trust officer of the Seattle-First National 
Bank, presided over the first meeting. 


Pennsylvania 


An address on the responsibilities of 
industry under mobilization, delivered 
by Gwilym A. Price, president of West- 
inghouse Electric Corp., was the high- 
light of the annual meeting of the Trust 
Division, Pennsylvania Bankers Associa- 
tion, held June 5th at Atlantic City. Be- 
fore joining Westinghouse. Mr. Price 
was vice president 
in charge of trusts 
at Peoples - Pitts- 
burgh Trust Co. 
and in 1935-7 was 
chairman of the 
P.B.A. Trust Divi- 
sion. 


The remainder 
of the program 
was devoted to committee reports on 
taxation, investments, smaller trust de- 
partments, legislation, and operations. 


ROBERT J. HUNTER 


Robert J. Hunter, vice president and 
trust officer of the Third National Bank 
and Trust Co. of Scranton, was elevated 
to Division chairmanship, succeeding 
Robert D. Ferguson, vice president in 
charge of trusts at Peoples First National 
Bank and Trust Co., Pittsburgh. 

Paul C. Wagner, vice president of 
Fidelity-Philadelphia Trust Co., was 
elected vice chairman, and Robert U. 
Frey, assistant treasurer of The Penn- 
sylvania Co., was elected secretary-treas- 
ure for his 36th term. 





Complete Trust Service 


Now merged with the 


Union Trust Company of ‘Ind ranapolis 


The Indiana National Bank 


OF INDIANAPOLIS 


Since 1834 





373 








WHY AUDIT A TRUST DEPARTMENT ? 


ROBERT C. MASTERS 


Examiner, Board of Governors of the Federal Reserve System, Washington, D. C. 


ESPONSIBILITY for the proper 

and safe conduct of the affairs of 
a bank rests with its board of directors. 
Their interest must go beyond watchful 
observation. Effective means must there- 
fore be devised to keep the directors 
adequately informed to the end that they 
will know that the business of the bank 
in all its departments is being safely 
and properly handled. In the trust de- 
partment the responsibilities include the 
obligation to see that adequate account- 
ing practices are in effect, that reason- 
ably protective internal controls and 
safeguards are maintained and that pro- 
vision is made for suitable audits. 


In his book titled “If You’re a Bank 
Director,’ Clarence G. McDavitt, Jr. 
(President and Chairman of the Somer- 
ville (Mass.) National Bank, describes 
38 ways for a director to get into 
trouble, and only three ways for him 
to stay out of it: 

1) Read examiners’ reports. 
2) Hire a good, experienced, and com- 


petent auditing firm to audit the 
bank, and then read his report. 


3) Require the officers to report at least 
monthly on the condition of the 
bank.” 

Audits by independent auditors or ex- 
aminations by supervisory authorities 
cannot approach, in scope and _ all- 
around effectiveness, the carefully 
planned and executed internal program 
of control, examination and audit. The 
well designed trust department audit and 
control serves several valuable and de- 
sirable purposes: 

1) It safeguards assets by establishing 
control over them and _ verifying 
changes as well as resultant income 
and its disbursement. 


2) It improves performance by provid- 
ing additional check on accuracy of 
the daily work, and detects innocent 
errors and oversights in routine trans- 
actions. Undetected, these commonly 
result in unsatisfactory customer re- 
lationships. 


3 


— 


It discourages dishonesty, a preven- 
tive measure with respect to avoid- 
able errors and losses. 

4) It strengthens management by check- 
ing compliance with applicable laws 





From address to National Association of Bank 
Auditors & Comptrollers, Boston Regional Confer- 
ence, April 1951. 
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and institutional policy; by suggest- 
ing improvements in operating me- 
thods and control practices; by aiding 
directors to obtain knowledge of 
operating results. 


Why Inadequate Audits? 


Within recent months, it has been 
publicly stated by official representatives 
of the Office of the Comptroller of the 
Currency, the Federal Deposit Insurance 
Corporation and the Federal Reserve 
Board—that one of the most frequent 
criticisms of trust management, as 
shown by their examiners’ reports, is the 
failure of directors to make or have 
made adequate and sufficiently frequent 
examinations and audits. 


Unwillingness to Meet Cost. There is 
no gainsaying the fact that auditing 
costs money. However, when due con- 
sideration is given to the manifold bene- 
fits to management and to trust custom- 
ers alike of a good audit arrangement, 
its cost may not be regarded as an un- 
reasonable and unnecessary expense for 
the bank. The cost of a good independ- 
ent audit is not prohibitive. One five 
million dollar trust department currently 
obtains a complete independent income 
and principal audit at an annual cost of 
$500. The management feels this ex- 
pense more than justified by its “new 
business” value alone. 


Dependence on Internal Control. Vari- 
ous types and degrees of internal con- 
trol are common to bank and trust 
operations, such as dual control of se- 
curities, counter signatures on checks, 
and similar practices by which the ac- 
tions of one employee are subject to re- 
view or check by another. But such 
forms of internal control contain the 
danger of becoming mechanical and 
automatic. 


Dependence on Directors’ Examina- 
tions. Where the actual examination is 
by a committee of directors, too com- 
monly it is both superficial and _ per- 
functory. Otherwise very able directors 
simply do not possess the experience, 
skills or time, to make a wholly satisfac- 
tory examination or audit of fiduciary 
undertakings. 


Dependence on Supervisory Examina- 


tions. It is surprising how frequently 
the periodic visits by State or Federal 
examiners appear to be accepted by di- 
rectors and officers as “audits” of the 
bank’s affairs. The underlying purposes 
of supervisory examinations and man- 
agement audits are quite different, re- 
gardless of a certain degree of duplica- 
tion in procedure and mutuality of in- 
terest. Supervisory examinations are de- 
signed to determine the condition of the 
bank, the conformance of its operations 
with applicable provisions of law and 
regulation, and whether its affairs are 
in the hands of a strong and capable 
management. It is not within the purpose 
of trust examinations—and their scope 
is not so designed—to audit transactions 
within individual accounts or to inquire 
into many phases of administrative ac- 
tivities which fundamentally are the re- 
sponsibility of management. Examina- 
tion is an appraisal of the effect of 
trust operations upon the condition of 
the bank. It is not an audit. It does not 
alter the obligation of the directors to 
provide satisfactory audits of the trust 
department. 


Dependence on Accountings to Courts 
and Beneficiaries. Where required by 
law or accepted practice, accountings to 
the courts and to settlors or beneficiar- 
ies provide a measure of audit protec- 
tion for the fiduciary, the extent of which 
depends upon the clarity with which 
transactions are set forth in the ac- 
counting and the care with which the 
accounting is reviewed and analyzed by 
its recipient. However, some of the fan- 
ciest and costliest trust department de- 
falcations could have been detected con- 
siderably earlier in their development 
if accountings of this kind had had the 
audit value sometimes ascribed to them. 


Indifference to Responsibilities or 
Dangers. This point of view says trust 
auditing is wasteful—that the risk of 
loss is too small to justify the work 
or expense auditing involves. While it 
is happily true that losses arising from 
defalcations in trust departments occu! 
with much less frequency than those 
which stem from banking activities, they 
nevertheless cause considerable irrita 
tion and embarrassment. 
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Minimum Audit Standards 


Examiners’ standards for effective 
audit scope are not, I believe, unrealistic 
or too idealistic. The experienced, ma- 
ture examiner is not apt to urge upon 
management the adoption of a practice 
which is impracticable or unnecessary 
or not known to be in effective employ- 
ment under similar circumstances in 
other institutions. The ideal trust audit 
program does not lend itself to general- 
ization. But the examiner would possibly 
suggest the following as the minimum 
standards for effective audit coverage of 
the trust department: 


1) Control of trust assets. 
2) Audit of changes in principal. 


3) Audit of 


vested assets. 


income receivable on in- 


1) Audit of income disbursements. 
5) Audit of fees and charges earned by 
the bank. 


He might also suggest that the scope 
of the trust audit activities be extended 
to include such reviews of administrative 
performance as may be necessary to 
determine that various defined actions 
have been discharged at the time and 
in the manner required by applicable 
law or regulation and by pertinent pro- 
visions of governing trust instruments. 

There has been a noticeable and com- 
mendable trend in recent years in the 
direction of more trust auditing of the 
administrative or functional type. Com- 
petent 
answerable to its auditor on matters of 


management, of course, is not 
operating policy which have been de- 
the 
Management, on the other hand, should 


termined by board of directors. 
welcome an informed and intensive re- 
view of its administrative acts and op- 
erating performance in the trust depart- 
ment. | do not hold to the idea that the 
bank auditor should function primarily 
as a guarantor of performance of the 
routine bookkeeping activities of the 
clerical staff. 

It might be suggested that increased 
attention be given to devising effective 
means by which audit control over fidu- 
Clary property will be established at the 
time of the inception of the account and 
the receipt of the assets comprising it. 
Control of physical assets which does 
not begin to function until, and on the 
basis of, the establishment of trust de- 
partment bookkeeping control, fails to 
cover a vulnerable area of operations. 


Regarding principal and income trans- 
actions, some of the most effective audit- 
ing is being accomplished through the 
“ ° 9 ° 

sampling” method by which a complete 


' audit is made of all transactions of all 
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kinds, during a prescribed period, with- 
in a selected group of accounts. This 
contrasts with the more comprehensive 
and perhaps more costly approach—or- 
dinarily feasible only in the larger trust 
institutions—where security and cash 
transactions in all accounts are subject 
to continuous audit. The “sampling” 
method has the added attraction of em- 
bodying a review of administrative ac- 
tivities. 


In auditing income it might also be 
suggested that more careful attention be 
given to real estate and income from 
mortgage loans, which have been the 
“jumping off” places for many trust 
department defalcations. Other trouble 
spots requiring special audit attention 
are which 
ceived infrequently or sporadically, such 
as royalties, oil leases, interests in other 
fiduciary accounts, defaulted bonds or 
so-called worthless securities on which 
of in- 


assets from income is re- 


there may be a_ recrudescence 


come or value. 


Integration 


Your examiner might further suggest 
the integration of the internal audit with 
such 
manner as to produce the most satis- 
factory over-all effect for both the bank 


the supervisory examination in 


Sa } 1 


Trust Department— Pasadena Branch 


We take pride in our ability to provide 
staff, facilities, vaults, quarters and equip- 
ment capable of handling estate and 


trust affairs of any size. 


TRUST DEPARTMENT 
Largest Trust Business in the West 


and the supervisor. He might well cau- 
tion against the development of a lop- 
sided audit program which places its 
principal emphasis on one phase of the 
responsibility to the exclusion of others 
of equal or perhaps greater importance. 
It is ironical that the trust audit pro- 
gram which does not go beyond an 
annual count of securities in the vault 
is not uncommonly found in those banks 
where management is unsympathetic to 
audits on the ground that the work is 
duplicative of that done by the exam- 
iners. 


The most effective results from both 
audit and examination of a trust depart- 
ment are predicated on mutual under- 
standing and confidence: an under- 
standing of the separate purposes of 
audit and examination and the methods 
and procedures by which these purposes 
are implemented; confidence earned 
both by the examiner and the auditor, 
which will permit development of a 
cooperative relationship leading to free 
interchange of the results of pertinent 
phases of each others’ work. There will 
be some disagreement regarding ap- 
proach and method. But here is an op- 
portunity for effective, money-saving co- 
operation which has not yet been fully 
explored or fully developed. 


he GR 
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ESTATE PLANNING 
in the * of. nflalion 


HOSE who plan estates are rash in- 

deed who do not take inflation into 
account. I do not ask you to bet on 
inflation. I ask you not to bet that there 
will be none. If you will use as a basic 
premise in your estate planning the 
proposition that life planning and estate 
planning should be treated together as 
an integrated and coordinated process, 
and then keep constantly in mind three 
fundamental principles of sound plan- 
ning, I am confident they will carry you 
through the hazards of inflation. 


The first of these great and obvious 
principles is that an estate plan should 
seek the maximum liquidity. How often 
an attractive tax saving mechanism 
leaves the estate vulnerable to the fra- 
gility which accompanies frigidity. 

The second is that plans should seek 
maximum flexibility. Even in those in- 
stances where an irrevocable feature is 
essential, every possible effort should be 
made to introduce, by collateral or con- 
tributive means, that flexibility without 
which the future of the client or his 
beneficiaries may be bleak. 


Flexibility Illustrated 


The principle of flexibility can be 
illustrated most sharply in relation to 
investment mechanisms; for hedges 
against inflation can be made in the 
investment process. The sound theory is 
to select the best trustees available and 
to trust their ability to select invest- 
ments carefully and intelligently. The 
rapid changes in our economy during 
the first years of the New Deal era led 
me then to recommend that trustees be 
expressly authorized even to buy wast- 
ing stocks, commodities and other forms 
of tangible property; to hold cash un- 
invested when they saw fit; and even 
to scatter the investments geographically. 
That is still my advice in view of the 
inflation factor and, moreover, because it 
produces maximum flexibility. It might 
be wise for the client in his will or trust 


Excerpts from address to Life Insurance & 
Trust Council of North Jersey, April 18, 1951. 
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RENE A. WORMSER, Esq. 
Myles, Wormser & Koch, New York 


agreement, by some precatory clause at 
least, to induce a more courageous in- 
vestment policy in the trustees, urging 
them perhaps to the production of great- 
er income by a heavier than normal in- 
vestment in sound equities, which, in 
turn, would operate as a hedge against 
inflation. Of course, one must be care- 
ful in drafting such investment clauses 
not to conflict with rules which 
qualify a trust for use in either the 
marital deduction or to satisfy the wife’s 
right of election. 


the 


There is room for flexibility also in 
the selection of trustees. The main job 
of a trustee is investment: therefore, he 
should be selected primarily because of 
his investment ability. The wife gener- 
ally knows nothing about investments 
and is likely to rely on advice from 
accidentally selected sources. The friend 
or other relative is rarely someone ex- 
perienced in the investment field. The 
attorney is, in ninety-nine cases out of 
a hundred, wholly incapable of fulfilling 
the investment function without expert 
advice. Either he gets this casually or 


A Sample of Our Inflation Control 


NG OFF SOME 
OF Your GASOLINE=YoURE 


A POTENTIAL DANGER! 


—Ray, in The Kansas City Star 





professionally; in the first case it is 
dangerous; in the second, it is at the 
cost of the fund. 

So. if a Barney Baruch is available, 
by all means have him as a trustee. If 
not, then there is a choice of two pos- 
sibilities. One is to use a carefully se- 
lected trust company as the investment 
trustee. The other, more expensive and 
cumbersome, is to authorize the trustees 
to employ investment counsel at the cost 
of the trust. 
trustee may serve a definite function, 
exercising personal discretion, acting as 


In some instances. a co- 


a human contact. etc. Attorneys make 
excellent co-trustees. 

In drafting the administrative clauses 
in a trust, the greatest flexibility should 
be sought. Examples are the power to 
distribute principal to income benefici- 
aries; the power to terminate the entire 
the right 
to shift the geographical location of the 


trust if occasion for it arises: 


trust; even the right to substitute trus- 
tees if those in office seem unable to 
cope with the problems of the future. 


Use of Insurance 


Insurance is for the great majority 
perhaps the most valuable mechanism 
of estate planning. even in the face of 
possible inflation. For one thing, while 
the purchasing value of the principal 
may gradually decline, the premiums 
will be paid in gradually declining dol- 
lars. In taking out life insurance, you 
gamble for the protection of your bene- 
ficiaries. The only way you can _ lose 
that gamble is to live longer than you 
are expected to, and after all, most of 
us would not mind losing that bet. So 
it may even be in order, in an inflation- 
ary period, to take on more insurance 
rather than to abandon or reduce the 


old. 

There will be many cases in which 
term insurance is the most advisable. 
But generally the cheapest continuing 
form—straight life—is the most desir- 
able. Cutting the period of premium 
payment short increases the risk of loss 
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through inflation, and any feature simi- 
lar to an annuity seems at the moment 
impractical. 

Except for a few special instances in 
which selection of an installment option 
might seem advisable, I cannot see the 
logic of leaving principal with the in- 
surance company after death. If inflation 
is recognized as a serious possibility, 
then, per se, attaching the afier-death 
investment to the dollar is unwise. Where 
the fund is large enough to create an 
insurance trust, | far prefer that method, 
which at least would permit the trustees 
to make an inflationary hedge. While 
life insurance is incomparable as a pro- 
tective measure during life. its admini- 
stration after death by an insurance 
company cannot possibly have the flexi- 
bility of administration in a trust. 

Creating Capacity to Work 

The third fundamental principle of 
estate planning is the most important. It 
is that working capacity, the ability to 
work and earn, is more important than 
vested wealth. Capital can become an 
illusory protection. Remember this prin- 
ciple when your client is trying to decide 
whether or not to sell his business and 
retire. If the alternative is keeping the 
business so that it may continue to sup- 
port him and afford a mechanism for 














giving working capacity to his family, 
think twice before you become seduced 
by any attractive tax advantage or by 
the size of the sales price. 


There is often no better way to hedge 
against inflation than in one’s own busi- 
ness or trade. The family business, the 
closely held enterprise, is frequently a 
far better investment medium for the 
beneficiaries of the future than the se- 
curities of the largest and soundest cor- 
porations in. the country. Thus we have 
here a conflict between the principles of 
liquidity and of flexibility. The right 
answer comes often out of an adjust- 
ment between these two principles. And 





when the third operates—when working 
capacity is in question—then the answer 
usually comes out of giving priority io 
this third principle. 

Your client may need to look no 
further than his own business venture 
for the solution to the inflation problem. 
whether it comes during his own life or 
after his death. In making his business 
decisions, he should be alert to every 
reasonable tax advantage, but no tax 
plan which impairs the usefulness of his 
business as an estate planning mechan- 


ism should be considered. 


Not all of us have a business venture 
upon which to build a family economy. 











But that does not exclude planning with 
the principle in mind of the desirability 
of working capacity. The important 
question is: “What can I do best to 
assure my beneficiaries of being able 
to work and earn their livings adequate- 
ly?” 

A AA 

DELUSIONS 


(Continued from page 371) 


or distribute income. Of course, if more 
than one trustee is named, the powers of 
any individual trustee in connection 
with his or her own trust share may be 
limited so as to protect the tax benefits. 


Where a spouse, relative, or friend is 
used as trustee under a living trust, 
there is always the danger that the gov- 
ernment might invoke the Clifford Rule 
or might claim control in the donor. 
Where a trust company is the trustee, 
this danger is obviated. 


We recently had a family partnership 
case in which the only partnership in- 
terest which remained unchallenged was 
the interest held by a corporate trustee 
for the benefit of the infant daughters 
of one of the active partners. The tax- 
payer is convinced that the only reason 
the trust income from the partnership 
was not taxed back to him was because 
he used a corporate trustee. 


x * * 
IF YOU ARE IN CHARGE OF 
TRUST INVESTMENTS 
rust investment officers 
find here a satisfactory 
* source of high-grade state and * 
municipal bonds. One of the 
principal underwriters of these 
securities, this bank invites 
your inquiries. Information 
on issues given and quick THE NORTHERN 
execution of orders assured. TRUST COMPANY 
50 SOUTH LA SALLE STREET, CHICAGO 
* * + 
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Panel on Fiduciary Income T axes 





ELL before the end of the first 

calendar year of administration of 
a substantial decedent’s estate, and pre- 
ferably less than six months after date 
of death, the executor ought to assemble 
the estate’s income and expense figures, 
including estimates running to the end 
of the year, ask the legatees to submit 
figures concerning their probable in- 
come and deductions for the year, and 
begin to think about minimizing income 
taxes. It is likely that tax savings 
effected, and the avoidance, through 
planning, of later difficulties with income 
tax auditors, will more than compensate 
the estate, and those interested, for the 
cost of the executor’s time and of ex- 
pert advice in this pursuit. 

If the executor decides upon this 
undertaking, he will analyze such ques- 
tions as whether any income tax or basis 
advantages might be obtained by sale 
in the first year of selected assets that 
may require liquidation in view of the 
cash needs, and the possibility of short- 
term capital losses by sales within six 
months of death.’ In this connection the 
possibility of the use of the optional val- 
uation date for estate tax purposes must 
be kept in mind.” The executor and the 
estate’s attorney will find the advance 
thinking beneficial in avoiding year-end 
pressure work for an income distribu- 
tion order for the estate, with, perhaps, 
related orders for testamentary trusts. 
Such orders frequently offer delicate 
problems of allocation of receipts and 
expense to income or principal. which 
may depend upon interpretation of 
doubtful testamentary provisions. 


In planning sales, the executor should 
bear in mind that any net capital losses 
not used by the estate prior to the final 
distribution cannot be used by the dis- 
tributees against the latter’s own capital 








1The holding period will run from the date of 
death (Brewster v. Gage, 280 U.S. 327) and the 
value at date of death will be the basis. (I.R.C. Sec. 
113(a)(5) and Treas. Regs. 111 Sec. 29.113(a) (5) 
-1 (b). 

*If the optional valuation date is used for estate 
tax purposes, a sale within the first year after 
death normally results in no taxable gain or loss to 
the estate, I.R.C. Secs. 113a) (5), 811(j), Treas. 
Regs. 105, Sec. 81.11. 
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TAX PLANNING FOR DISTRIBUTIONS 


ARTHUR A. ARMSTRONG 


Member of the California State Bar, Los Angeles 


These two articles continue the series of 
answers, begun in the January issue, to 
questions submitted to the Panel on In- 
come Taxes on Estates and Trusts, spon- 


sored last year by Title Insurance & Trust 
Co. of Los Angeles. The material has 
been brought up to date. 





gains or ordinary income.* Therefore, 
the executor should try to arrange it so 
that the net capital gains are at least 
equal to the amount of the net capital 
losses minus $1,000 per year. 


The executor will engage in a multi- 
phase calculation having the object of 
estimating or determining the amount of 
administration expense to be paid in the 
first year and deducted for income (as 
distinguished from estate) tax pur- 
poses;* the amount of income to be dis- 
tributed and taxed to heirs and legatees 
and the amount that will remain for tax- 
ation to the estate; the effect of the pres- 
ence of a testamentary trust (if there is 
one), particularly a trust where the fi- 
duciary has a discretion either to re- 
tain or to distribute income with the 
result of retaining or shifting the tax 
burden as between the trust and benefi- 
ciaries;° the desirability of filing a joint 
return for the decedent and a surviving 
spouse (if there is one).° The objective 
is, of course, to get losses and expense 
deductions into the year and return 
where they will do the most good, and 
to spread the income around among the 





8The estate is a separate and distinct taxpayer. 
See Anderson v. Wilson, 289 U.S. 20 (1933); W. 
H. Hotchkiss v. Comm., 16 B.T.A. 1334 (1929); 
Baltzell v. Mitchell, 3 F. (2d) 428, C.C.A. Ist, 
1925; Rathborne v. Comm., 103 F. (2d) 301, C.C.A. 
5th (1939); 7. R. Beatty v. Comm., 28 B.T.A. 1286 
(1933); Abell v. Tait, 30 F. (2d) 54, C.C.A. 4th, 
1929, Cert. den. 279 U.S. 849; Newman v. Comm., 
15 B.T.A. 369 (1929); Cf. 1.T. 3366, 1940-1 Cum. 
Bull. 53; however, see Arrott v. Heiner, 92 F. (2d) 
773, (C.C.A. 3rd, 1937). 

*Treas. Regs. 111, Secs. 29.23(a)-15 and 29.162-1. 


5In the case of an estate in administration or in 
the case of a trust where the fiduciary has a dis- 
cretion to distribute or not to distribute income, 
the income is taxed to the estate or trust unless 
properly paid or credited during the year to the 
heir, legatee, or beneficiary, in which case it is 
taxable to the distributee. I.R.C. Sec. 162(c). If 
the income is currently distributable by a trust un- 
der the terms of the will or trust instrument, it is 
taxed to the beneficiaries whether or not actually 
distributed to them. I.R.C. Sec. 162(b). 


®In accordance with I.R.C. Sec. 51(b)(4) and 
Treas. Regs. 111, Sec. 29.51-1(b) (2). 
















estate, the testamentary trust, the sur- 
viving spouse and the heirs or legatees 
in such a fashion that the respective tax- 
able incomes of all are brought as near- 
ly as possible to a common level. 


Often the tax considerations are out- 
weighed by substantive rights considera- 
tions. Where the amount of money or 
property to be used or controlled by an 
interested party is subject to interpreta- 
tion or discretionary variation, he may 
be primarily interested in securing the 
maximum for his own pocket book with- 
out regard to tax savings which would 
inure to the benefit of some other inter- 
ested party. However, in many cases, 
people of means, particularly if advanced 
in years, may regard the net family tax 
saving as the more important considera- 
tion. Also, it frequently happens that 
tax savings can be effected without 
changing ultimate beneficial ownership 
or enjoyment. 


Illustrative Savings 


Let us take an example of potential 
Federal income tax savings’ available 
to a congenial tax conscious family of 
means whose head has just passed to 
his reward. In this example it will be 
assumed that the family members are 
willing to vary their own distributive 
shares in reasonable fashion if a tax 
saving will thereby result. A seventy- 
vear old gentleman dies in January 1950, 
leaving an estimated $2,500,000 net es- 
tate before administration expense. The 
estimated 1950 net income, also before 
administration $145.000. 
Estimated administration expense is 
over $50.000, of which a maximum of 
$24.400 might justifiably be paid by 
the end of 1950. 

As a first step, it is probably wise to 
ask the court to approve advances on 
fees or extraordinary fees such that this 
maximum expense is paid before the 


expense, is 





7Income tax rates have been and are currently 
being increased over those used in the example. 
The higher rates that will be in force by the ent 
of 1951 underscore the importance of composit)) 
tax planning in the administration of an estate (FF 
trust. : 
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year end. Otherwise there is danger, if 
income tax deduction of such expense is 
desirable, that estate income will not 
be available in sufficient amount for 
maximum use of the deduction in a later 
period when a concentration of fees and 
expenses would have to be paid. This 
danger is especially great if the payment 
of fees and expenses is concentrated 
into the year of final distribution of the 
estate, when the estate is likely to have 
less than a full year’s income to be off- 
set.2 The estate’s deductions, to the ex- 
tent that they exceed its own income, 
cannot be passed on to and used by ihe 
distributees.® 


If all of the expense assumed in the 
example to have been paid in 1950 is of 
the kind deductible for the income tax 
purposes of the estate,’° taking deduction 
in the estate’s 1950 income tax return is 
preferable to taking an estate tax de- 
duction. The top-dollar income tax rate, 
even after the equalization process, will 
prove to be over 49%. The top-dollar 
estate tax rate under I.R.C. Sec. 935, 
after taking the Sec. 810 credit, would 
be about 41%. 


Further facts to be assumed in the 
example are: that all property and in- 
come of decedent and his 68-year-old 
surviving spouse is separate property; 
that in January 1950 before his death, 
decedent had $4,000 of gross income and 
$900 of miscellaneous deductions, and 
had made $8,100 of cash gifts to chari- 
ties; that in 1950 the surviving spouse 
had $13,000 of her own income and 
$2.600 of deductions; that 
residuary estate was left in trust with a 


the entire 


‘There is apt to be a further last-year problem 
as follows: Administration expenses, though de- 
ductible at the executor’s election in computing 
taxable income of the estate, are normally charge- 
able to the corpus of the estate in absence of a 
different provision in the will. The income distrib- 
uted or distributable and taxable to beneficiaries 
would appear to be the income as computed under 
local law, not the net taxable income. See e.g. 
Gertrude L. Anthony v. Comm., 9 T.C. 956 (1947); 
Baltzell v. Mitchell 3 F. (2d) 428 (C.C.A. Ist, 
1925) cert. den. 268 U.S. 690; LT. 3830, 1946- 2 
Cum. Bull. 47; Abell v. Tait, 30 F. (2d) 54 (C.C.A. 
4th 1929) cert. den. 279 U.S. 849. It would follow 
that the income of the estate, so computed, would 
be considered “distributable” and taxable to the 
heirs in the year of final distribution, under I.R.C., 
Sec. 162(b). Consequently, the estate may have 
more deductions than it needs in the final year; in 
other words, the distribution deduction might offset 


taxable income with the result that the administra-— 


tive expense deduction would go to waste, income 
tax-wise. In this situation it is better to use the 
latter deduction for estate tax purposes than to 
lose it entirely. 


See Gertrude L. Anthony v. Comm., 9 T.C. 956 
(1947); Chas. S. McVeigh v. Comm., 3 T.C. 1246 
(1944); Appeal of Studebaker, 2 B.T.A. 1020 
(1925); Busch v. Comm., 50 F. (2d) 800, C.C.A. 
5th, 1931; I.T. 3830, 1946-2 Cum. Bull. 47 and 
cases there cited. See also cases cited in footnote 3. 


10Administration fees and expenses generally are 
at the executor’s election. See Treas. Regs. 111, 
Sec. 29.23(2)-15(b) and Special Ruling of 9-22-47 
(485 C.C.H. 6043). 
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broad discretion in the trustee to pay 
portions of the income to the widow and 
two spinster daughters and accumulate 
the balance; that the trust expense for 
the year is $900; and that each of the 
daughters has a deduction of $400 but 
no income. 

Assuming everyone, including the pro- 
bate court, to be agreeable, the estate 
should, I believe, distribute $100.000 of 
income to the trust; and the trustee 
should retain $21,000 and pass along 
$21,000 of income to each of the daugh- 
ters, and $37,000 to the widow, who 
should file a joint return with the dece- 











dent. After deductions and exemptions 
the estate, the trust and the daughters 
will each have $20,000 of taxable net 
income and the joint return of the widow 
and decedent will show $40,000 of such 
income divisible by two for rate pur- 
poses. Also maximum use will be made 
of the charitable deduction which would 
otherwise be largely lost. Aggregate 1950 
income tax saving by this maneuver will 
be $58,216 as compared with the worst 
possible situation where no administra- 
tion expense was paid, no distributions 
were made, and no joint return was 
filed. Of course, the administration ex- 
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The real estate interests of Corporations, estates 


and individuals can often be best served through a Land Trust. 
Then title to the property in Chicago Title and Trust Company 
shields the identity of the owner, facilitates the transfer of 


fractional equities, and serves many other purposes. We 


originated and developed the Illinois form of Land Trust, and 


have had the broadest experience in its use. 


Our unusual background and experience in all mat- 
ters pertaining to Illinois real estate qualify us particularly to 


meet and solve unusual problems which so often arise. Our spe- 


cial facilities and resources are assurance of full cooperation. 


HICAGO TITLE ayo TRUST COMPANY 


111 West Washington Street, Chicago 2, Illinois 
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pense deduction would have some bene- 
fit against estate tax or later year in- 
come tax, so that the stated saving is 
spurious to a degree; but the sound part 
of it is very substantial. 


The problem does not end with the 
first year. It is repeated for each year 
of administration, and, as _ indicated, 
may be worst of all in the year of final 
distribtuion. 


65-Day Rule — Fiscal Period 


I advise my clients to avoid distribu- 
tions within the first 65-days of an es- 
tate’s tax year, where it is possible and 
reasonable to do so. I.R.C. Sec. 162(d), 
containing the 65-day rule, is generally 
considered to be a marvel of unnecessary 
complexity, richly deserving to be over- 
hauled. As an example, the answer to 
the question “What about a distribution 
on Feb. 28, 1950, which might be cov- 
ered by undistributed income received 
by the estate either in 1949 or in 1950?” 
seems to depend upon whether, under 
local law, the will, the executors’ ac- 
counting, or court orders in the prem- 
ises, it is 1949 or 1950 income which 
was distributed on February 28." 


A trust may adopt a fiscal accounting 
period other than the calendar year. 
In that event, under I.R.C. Sec. 164, 


MSee Bureau Rulings of Aug. 26 and Oct. 8, 
1946, as referred to in “Death and Income Taxes,” 
485 C.C.H. 8904.91. 


the distributee who is taxable under Sec. 
162(b) (because income is currently 
distributable to him) is not required to 
include the trust income in his own re- 
turn until the calendar year in which 
ends the trust’s fiscal year of receipt 
of the income. This may mean that tax 
on approximately a year’s trust income 
can be indefinitely deferred by having 
the trust initially adopt a fiscal year 
ending, say, on January 31. In such 
event, if there is a life beneficiary en- 
titled to all of the trust income, to be 
distributed to him currently, he would 
not be taxed until 195] upon 11 months 
of 1950 trust income received by him in 
1950; similarly tax on 11 months of 
1951 trust income would be deferred 
until 1952, and the same result would 
obtain from year to year thereafter. 
There will be stacking of more than a 
year’s income into the calendar year of 
final distribution of the trust, but ihe 
life beneficiary, then deceased, is not apt 
to care. 

An estate too, apparently may use a 
fiscal year, but a more serious and im- 
minent stacking problem inheres in final 
distribution; and there are other compli- 
cations, such as the question of the 
meaning of Sec. 164 in its reference io 
Sec. 162(b), which latter 
usually inapplicable to an estate except 
in the year of final distribution. Conse- 
quently, a fiscal year would not ordi- 
narily be desirable for an estate. 


section is 


Annuity Trusts 
GEORGE F. ELMENDORF 


Member of the California State Bar, Los Angeles 


SIMPLE example of situations 
A where the beneficiary is not limited 
to income, is that of a trust instrument 
providing for the income to be paid 
quarterly to the beneficiary, with addi- 
tional payments to be made out of cor- 
pus in the trustee’s discretion. In such 
a case, generally speaking, the distribu- 
tions would be taxed to the beneficiary 
to the extent that they were paid out of 
I.R.C. Sec. 162(b). The bal- 
ance, of course, would be a tax-free 
distribution of principal. 

The annuity trust presents a typical 
situation where the beneficiary is not 
limited to income and a ceiling is put 
on the amount he is to receive each year. 
Suppose that the instrument provides 
that the beneficiary is to receive $5,000 
per year, chargeable against corpus as 
well as income, and that the trust has 
sufficient income to pay such amount. 


income. 
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Who pays the tax, the trustee or the 
beneficiary ? 

Section 22(b)(3) of the Internal 
Revenue Code, as amended in 1942, pro- 
vides in effect that recurrent payments, 
chargeable against corpus as well as in- 
come, are not to be excluded from the 
beneficiary's gross income as gifts or 
bequests, but are taxable to the extent 
they are paid out of income. Section 162 
of the Code was also amended in that 
year by adding a new subsection (d), 
which, among other things, sets forth 
the rules that govern the incidence of 
the tax on annuity payments as between 
trustee and beneficiary. 


Under Section 162(d)(1), amounts 
paid, credited or to be distributed by 
an estate or trust to persons entitled to 
receive recurrent payments which may 
be paid out of principal are taxable to 
the beneficiaries to the extent of the 


distributable income of the estate or 
trust. To the extent that the annuity pay. 
ments exceed distributable income, they 
are principal distributions and are not 
taxable to either the trustee or the bene- 
ficiary. 


The term “distributable income” js 
specifically defined in the statute. In 
substance it means the greater of either 
(a) the “net incom:* of the estate or 
trust as computed un(‘ler the Federal in- 
come tax law, or (kb 
termined under statgMaw applicable to 
estates and trustg@after deducting 
amounts exempt fr federal 
tax. In computing df ributable income, 
there is dedu“ted in each case 
amounts which are payable to ordinary 


“income” as de- 


income 
also 


income beneficiaries. Thus, two compu- 
tations are made, one of “net income” 
under Federal tax law and the other of 
,law. Distributable 
f the two. 











“income” under st 


income is the large 
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distributable income, of course, consti- 
tute principal and are tax free in the 
hands of the beneficiaries. 


65-Day Rule 


Sec. 162(d) (3) (B) provides a special 
rule for cases where an annuity becomes 
payable during the first 65 days of the 
taxable year of the trust or estate. In 
such a case. a proportionate part of the 
amount payable is considered payable 
on the last day of the preceding year. 
The balance is a payment in the current 
year. Reg. 111, Sec. 29.162-2(c) gives 
an example. 


On the other hand, if an annuity pay- 
ment is made more than 65 days after 
the beginning of the taxable year of 
the estate or trust, the so-called “twelve- 
months” rule, which is applicable to 
ordinary trust income distributions, does 
not apply. Reg. 111, Sec. 29.162-2(b). 
Thus if an annuity payment is distribu- 
ted on March 15 of each year, the bene- 
ficiary’s income is limited to the trust 
income for the year of distribution. 


Since the adoption of the 1942 amend- 
ments, of both houses of 
Congress have expressed dissatisfaction 
with the complexities of the statute. The 
main objectives of the changes are prob- 
ably desirable. However, it is to be 
hoped that Congress will fulfill the prom- 
ise to clarify and simplify the statute. 
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The newly elected president of the 
American Institute of Banking is Alton 
P. Barr, vice president of Security Com- 
mercial Bank, Birmingham, Ala. He was 
chosen at the 49th annual convention 
held at Pittsburgh the week of June 4th. 
Martin J. Travers, vice president, Marine 
Trust Co. of Western New York, Niagara 
Falls, was named vice president. 

The Departmental 
Trust Business and Investments was held 


Conference on 


on Tuesday morn- 
ing under the 
chairmanship of 
Hugh S. Hauck, 
vice president of 
The Boatmen’s Na- 
tional Bank, St. 
Louis. Mrs. Mary 
G. Roebling took a 
look at trust busi- 
ness today as chairman of the board of 
Trenton (N.J.) Trust Co. The 
vantages of joint ownership were re- 
viewed by Joseph R. Gathright, trust 
officer of Kentucky Trust Co., Louisville. 
Sample, 





ALTON P. BARR 


disad- 


Closing the session, Clarence E. 
vice president and trust officer of Mer- 
cantile National Bank, Dallas, discussed 
the triangle of trust business “the public, 
the bank, and you.” 


Benefits of Trusteeship 


The trust business has the flexibility 
lo give estates adequate protection 
against serious inflation or deflation, ac- 
cording to Mr. Sample. “Successful es- 
tate planning enables the individual to 
pass his property to succeeding genera- 
the economical manner 
and with the highest degree of flexibil- 
ity,” Mr. Sample said. “The trust officer 
is often in a position to show the estate 
owner how he can avoid unnecessary 
taxation which is an economic saving to 
his estate and to the community. 


tions in most 


As an example of the way trust ac- 
counts can provide flexibility by invest- 
ing in equities at time of inflation, Mr. 
Sample cited an account in his own 
hank. “This trust was created with $55,- 
000 in cash in 1944,” he said. “We have 
paid out to the beneficiary in these seven 
vears a total of $23,700, medical ex- 
penses of $600, income taxes of $2,250, 
and fees of $2,460—aggregating $29,- 
000; and today the assets have a market 
value of $70,950. This was accomplished 
through the use of corporate stocks and 
not 214 per cent bonds. 
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“There are actually three phases of 
economic benefits in the trust business. 
First, and most important, the trustee’s 
primary duty is to provide the benefi- 
ciaries of the trusts with income—with 
the purchasing power—for the necessi- 
ties of life and educational facilities, 
and at the same time conserve their 
estates—their capital—against the rav- 
ages of inflation and destruction by de- 
flation. Second is to make a profit for 
the bank, and third is to furnish profit- 
able employment to people. 

“With all the talk of inflation, one 
must not forget that there is an extreme 
swing of the pendulum called deflation. 
The trustee must guard against a de- 
flationary period when corporations may 
reduce dividends or may cease to pay 
dividends entirely, and when the market 
values are at a very low ebb. Trustees 
under these conditions must protect the 
estate by a backlog of high grade bonds, 
both corporate and government; by 
careful purchase of other stable invest- 
ments such as bonds, preferred stocks. 
and first mortgage notes. 

“As a purchaser of municipal bonds 
issued by cities, counties, school dis- 
tricts, and road districts, the trustee’s 
dollars buy fire engines to reduce prop- 
erty loss, police equipment to reduce 
crime and further protect property, pave 
streets and build roads for better and 
faster transportation of people and com- 
modities, build schools for the educa- 
tion of our youth, build water mains 
and sewers for domestic and commercial 
use. 

“As the purchaser of first mortgage 
notes, the trustee’s dollars build homes 
for our citizenship and thus improve 
the family life of America. 


“As one of the biggest buyers of U. S. 
government bonds, the trustee’s dollars 
help to protect the nation against all 
enemies. As an owner of farms and 
ranches, they produce foodstuffs and 
meat. As the owner of business inter- 
ésts, they produce goods and merchan- 
dise for the comfort and security of 
people everywhere. 

“There still exist today these two 
theories of trust investment—one, that 
it is the duty of the trustee to preserve 
the principal intact; the oiher that a 
trustee should endeavor to maintain pur- 
chasing power of the dollar. I believe a 
trustee should follow the Prudent Man 
theory. No man has ever said to me, ‘See 


to it that you keep this fund intact, even 
at the expense of my wife’s welfare, so 
that it may be delivered to my children 
or grandchildren yet unborn.’ I am 
convinced that most estate owners pre- 
fer that the trustee exercise the discre- 
tion of a prudent man and that a por- 
tion of his trust be invested in stocks. 
Men say in their trust instruments that 
the trustee shall exercise the same dis- 
cretion as to investments as he himself 
might do, without limitation by law, be- 
cause the grantor is most concerned 
about the comfort and welfare of those 
closest and most dear to him. Modern 
trust draftsmanship is designed to pro- 
vide this flexibility. 


Joint Ownership 


Joint ownership of property by hus- 
band and wife is usually an unsatisfac- 
tory method of passing the property on 
to one when the other dies, Mr. Gath- 
right told the Trust Conference. It may 
be advantageous or it may be highly 
undesirable, depending upon the facts 
of the individual case, he said. 


“First, it is contended that if all prop- 
erty is held under this arrangement, no 
will is needed. No matter how careful 
an individual may be to register all his 
securities, his real estate, and his bank 
accounts jointly with survivorship, there 
will always be some properties, such as 
jewelry, household goods, and personal 
effects, which do not lend themselves to 
this type of ownership. Hence, if intes- 
tacy as to these items is to be avoided, 
a will is still required. In addition, the 
joint ownership device is extremely rig- 
id; and once the parties adopt such an 
arrangement, they are pretty well ‘locked 
in.” A will is a completely flexible ar- 
rangement. There is nothing irrevocable 
about it until the testator dies. 


“Second, there is the argument that 
joint ownership eliminates or substant- 
ially reduces the cost of administration 
—-since the fees of an executor are gen- 
erally limited to a percentage of the 
value of the assets subject to administra- 
tion. Such savings are largely illusory 
and, in most cases, are far outweighed 
by the unnecessary taxes and other ex- 
penses inherent in the joint survivorship 
arrangement. 


“The argument that joint ownership 
minimizes taxes is fallacious. In the first 


(Continued on page 407) 

















































Current Trust Questions 


LEGAL, PUBLIC, INVESTMENT, OPERATIONAL ASPECTS 
CONSIDERED AT CONNECTICUT CONFERENCE 


LIVELY Question Box Period was 

conducted at the Connecticut Trust 
Conference, held in New Haven on May 
first, with G. Harold Welch, vice presi- 
dent of The New Haven Bank, N.B.A., 
acting as Chairman. The panel members, 
representing various phases of trust mat- 
ters, were: 

Legal Aspects: Bradford Boardman 
of Boardman, Stoddard & McCarthy, 
Bridgeport. 

Public Viewpoint: Ruth Irwin, in 
charge of information and education 
for Connecticut Federation of Labor, 


AFL. 


Investments: William A. Thomson, 
Jr., trust officer, Union & New Haven 
Trust Co. 

Operations: Lucian D. Warner, trust 
officer, Colonial Trust Co., Waterbury. 

There follows by subject matter a 
summary of the answers, being those 
of the respective panel member except 
where otherwise indicated. 


Legal Aspects 


There is under discussion in Connecti- 
cut a written code between attorneys and 
trustmen which defines the duties of 
each during estate administration. 


There is no known proposal to repeal 
the Federal community property princi- 
ple with respect to estate taxation and 
joint income tax returns of husband and 
wife. (Miss Irwin: The AFL is opposed 
to the community property principle be- 
cause it discriminates aaginst the lower 
income groups. ) 


Whether a trustee could be surcharged 
for distributing principal to a life ten- 
ant under a will so authorizing it and 
pursuant to a court order specifying the 
amount, would depend on the evidence 
presented and the court’s finding. It is 
not conceivable that a court would order 
payment of a stated amount without a 
finding that that was necessary for the 
support or education of the beneficiary 
within the contemplation of the instru- 
ment. 


The acceptance by the probate court 
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of an accounting is final after the time 
for appeal has expired, where notice has 
been given to all interested parties in- 
cluding a guardian ad litem. 


Public Viewpoint 


The estate that the average worker can 
leave is extremely small, and if banks 
are interested in that kind of service 
they must “make small mean small, 
rather than $10,000 or $20,000.” Langu- 
age is also an important block. Again, 
the average wage earner does not asso- 
ciate banks with his interests. An estate 
of $1,000 to $5,000 would best be in- 
vested in insurance payable to a named 
beneficiary. The home, if any, could be 
held in joint names. Unless it is reco- 
gnized that the majority of the money 
is not with the majority of the people, 
no educational program can be realistic. 
(Mr. Welch: The common trust fund 
represents an effort to bring trust service 
to the person of very modest means. Mr. 
Warner: An active small loan depart- 
ment is an excellent means of spreading 
the idea of trust service to people in the 
lower income brackets. There is a mini- 
mum—perhaps $5,000 or $10,000—be- 
low which it is not feasible to create a 
trust. Mr. Boardman: A man with just 
a home and insurance aggregating no 
more than $15,000 does not need the 
services of a corporate fiduciary because 
Connecticut’s probate procedure is so 
simple for the ordinary case. However, 
if the amount is larger or there is even 
one complicated problem, then there is 
such a need.) 


The recommendations of the commis- 
sion respecting reorganization of the 
probate courts make good sense. The 
present set-up of 120 probate districts 
with many lay judges is a relic of Colo- 
nial days and lends itself to the spoils 
system, as in many other states. (Judge 
Healey: The preceding comment is al- 
together unjustified. The advantages of 
simplicity and inexpensiveness of ad- 
ministration in smaller estates, alluded 
to by Judge Boardman, are made pos- 
sible by the present informal procedure 


available in the widow’s community 
without the necessity of travelling to 
some central court. The Connecticut Bar 
Association has voted about two to one 
against the proposed changes. Mr. 
Boardman: From the standpoint of the 
welfare of the people with the least, 
there is no state that gives better value 
received than Connecticut with its pres- 
ent probate system. Lawyers and banks 
would benefit financially from the sug- 
gested revision but the public would not 
be as well off.) 


The ordinary person does not know 
that the common trust fund exists or 
what it is intended to accomplish. (Mr. 
Warner: Most banks lean over too far 
backward in interpreting the Federal 
Reserve Regulation on publicity as 
meaning that nothing can be said about 
trust funds. The message of 
common funds should be brought to the 
attention of the public.) Here as in all 
phases of trust work the mystery should 
be unwrapped if the intention is to have 
the public understand. 


common 


Investments 
If a trust holds 90 per cent in the 
stocks which showed a 
substantial appreciation over the trus- 


best common 
tee’s responsibility figure, the proportion 
should be reduced and fixed income se- 
curities, not necessarily U. S. Govern- 
added. This action 
should be taken even if there is no great 
appreciation. By rearranging the com- 
mons and purchasing some preferreds, 
the reduction in income could be mini- 
mized. A sinking fund is a desirable but 
not mandatory feature of preferreds, as 


ment bonds, be 


is the conversion privilege if the price 
for it is not too great. The straight pre- 
ferred stock of, for example, upper medi- 
um grade quality would not be as vul- 
nerable to decline as commons. The re- 
sulting capital gain tax should never be 
a deterring factor in making a sale that 
is warranted. (Mr. Boardman: The re- 
tention statute does not authorize a trus- 
tee to hold investments blindly unless 
specifically directed to retain. Reten- 
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tion falls within the general rules of 
prudent investment. ) 


Our bank’s policy, in the absence of 
contrary provisions in the instrument, 
is to treat as principal investment trust 
distributions representing realized capi- 
tal gains. These gains do not differ 
basically from those realized on the 
sale of any other securities, and dis- 
tribution thereof as income would mean 
that principal assumed all the market 
risks without opportunity to share in 
the rewards. Eventually and inevitably 
the value of the shares will decline. 
Moreover, investment trust shares pur- 
chased today reflect substantial unreal- 
ized gains, and it would be illogical for 
principal to pay for unrealized gains 
which on conversion by sale would be 
distributed as income. 

Whether G bonds should, on distribu- 
tion of an estate or trust, be valued at 
par or redemption value, with accrued 
interest in either case, is a question that 
has no entirely equitable answer. The 
practical approach would be to ask the 
distributees whether or not they wish to 
take the bonds or have them cashed, with 
the understanding that in the former case 
they would be taken at par with accrued 
interest. If the distributees elect to take 
the cash, the question does not arise. 


Operations 


Upon final distribution of trust assets, 
there is a moral responsibility to give 
them at least casual investment super- 
vision until their actual turnover. Any 
special knowledge or significant inform- 
ation on a security being distributed 
should be passed on to the distributee. 
Likewise, the trustee should be available 
to answer inquiries as to dividends in 
the interim. 

Our institution uses nominee registra- 
tion of securities for the common trust 
fund and a few individual trusts where 
especially requested to do so. Serious 
consideration is being given to more 
general use of nominees but there has 
been no great pressure in that direction. 
(F. G. Hall, Bridgeport-City Trust Co.: 
We are practically entirely in nominee 
registrations now, using one nominee for 
the common trust fund and another for 
the other securities. After some five 
years of extensive use, nominee registra- 
tion has revealed two disadvantages: 1. 
rights are spread where they ought not 
to go—-some should be sold, others 
bought; 2. stock dividends are concen- 
trated into one or two certificates, crea- 
ting problems. (These unfavorable as- 
pects are outweighed, however, by the 
advantages, particularly on sales and col- 
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lection of income—50 to 60 envelopes 
and checks instead of 2,000 or 3,000. 
It is preferable to have a partnership 
nominee rather than an individual be- 
cause the latter’s death might create 
difficulties. ) 

A bank executor should be prepared 
to defend the attorney’s fee it has paid 
if a beneficiary is critical of it. If it is 
fair the trust officer should have no 
difficulty in showing that the attorney 
furnished counsel on a highly technical 
problem and assumed considerable re- 
sponsibility in acting for the estate. Per- 
haps the attorney himself should be 
called in to justify the fee. If the bill 
when rendered seems unfair the bank 
should discuss it frankly with the law- 
yer. If a compromise cannot be reached, 
perhaps the logical procedure would be 
to put the bill in the administration ac- 
count as paid but delay payment. If the 
account is approved, then payment can 
be made. 

Where joint bank accounts and jointly 
owned government bonds are small in 
amount, our trust company disregards 
them in computing its fee as executor or 
administrator. If they are significant and 
require considerable work and respon- 
sibility, an extra charge is made based 
simply on the time and responsibility 
involved. Perhaps this subject should be 
explored in view of the tendency toward 
inter vivos disposition of property. (Mr. 
Thomson: Jointly owned property often 
entails more work than solely owned 
assets. We charge a fee ranging down- 
one-half the value of the 
on the circum- 


ward from 
property, depending 


stances. } 
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Lawyers Should Be Conversant 


“The old saying, ‘The Supreme Court 
watches the election returns,’ is just an- 
other way of stating that the law is 
affected and conditioned by economic, 
political, social and psychological forces. 
The legal profession is recognizing that 
law cannot be practiced ‘in a vacuum,’ 
and that the problems which confront the 
practicing attorney are often of a com- 
bined economic, financial, and legal char- 


‘acter. Therefore, it is vitally important 


for lawyers to be conversant with broad 
economic trends and specific phases of 
these related fields. After all, attorneys 
frequently are consulted by their clients 
on matters of general business policy. Re- 
lated considerations are involved in 
specific problems of corporation finance, 
as well as in income and estate tax mat- 
ters.” 


JULIAN D. WEIss, President, First In- 
vestment Corporation, Los Angeles. 
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CHOOSING TRUST INVESTMENTS 


BOUT sixty investment analysts and 
A officers concerned with trust invest- 
ments attended the fourth semi-annual 
conference on trust investments spon- 
sored by the Committee on Trust Invest- 
ments of the Trust Division, California 
Bankers Association. The conference, 
held March 30 in Los Angeles, also drew 
attendance from San Francisco, Salinas, 
Santa Barbara, Pasadena, San Bernar- 
dino, Riverside, Orange and San Diego. 

One of the two guest speakers was 
Charles O'Neil, a partner in the Chicago 
firm of Duff & Phelps who are engineer- 
ing and financial consultants on public 
utility investments. The other guest 
speaker was Joseph C. Bickford, assist- 
ant vice president, Bankers Trust Co.., 
New York. 

The program consisted of two one- 
hour sessions in the morning followed 
by an informal luncheon and two after- 
noon sessions. Frank M. Kauffman, trust 
investment officer of the County National 
Bank of Santa Barbara, conducted the 
first session. Mr. Kauffman listed four 
factors that should be basic in present 
investment planning: 

1. All wars are fought for wealth. 

2. Dear money makes things cheap and 
cheap money makes things dear. 

3. There will be no long-term stabiliza- 
tion of the dollar until it is freely 
convertible into gold. 


4. There can be no lasting peace until 

the USSR armies are demobilized. 
Some pitfalls to avoid are over-di- 
versification and the tendency to hold 
deteriorating securities. One man can be 





DOW-JONES 30 INDUSTRIAL STOCKS 


well informed on only a limited number 
of securities but these he should be able 
to use (or avoid) with confidence in the 
correctness of his judgments. After a 
reasonable diversification has been 
achieved, the purchase of additional is- 
sues increases the probability of some 
losses. To refuse to take a loss when a 
“sick” situation develops will require an 
even more embarrassing explanation of 
a large loss when the sheriff takes over. 
“Defensive” stocks are a myth; when 
economic conditions are bad for stocks, 
avoid the purchase of stocks entirely. 


Mr. Kauffman concluded that invest- 
ment men face problems as perplexing 
as at any time in the past: buy stocks 
that will do well in peace or war, anti- 
cipate continued inflation but hedge also 
against deflation, and avoid stringently 
regulated or controlled industries. 


Outlook for Utilities Good 


Louis J. Rice, vice president, First 
National Trust & Savings Bank of San 
Diego, was moderator of the second 
session during which Mr. O'Neil pre- 
sented his paper, “Investment Position 
of Public Utility Stocks.” Mr. O'Neil 
pointed out that the electric utility in- 
dustry has met the text book require- 
ments for investment of: 1) growth; 
2) profitability; 3) stability in depres- 
sion; and, 4) incremental profit char- 
acteristic. Mr. O'Neil said: 

“Ten years ago or more electric utili- 
ties were accorded top investment rating 
by sophisticated investors, for reasons 
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This 25-year comparative history of the earnings, market price and dividends 

of industrial common stocks, prepared by Distributors Group, Inc., shows 

how the present wide margin of earnings contrasts with the previous twenty 
years record. 
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that then and now seem adequate. Dur- 
ing those ten years the industry has met 
and overcome the severe tests of theo- 
retically unfavorable general conditions 
—war economy and huge inflation. By 
its performance we think the utility 
industry has grown in investment stat- 
ure. The country is now in the same 
general situation as it was ten years 
ago. We think the utility industry is 
stronger than it was ten years ago. Thus 
we think that there is every reason to 
expect the utility ensuing 
years to be no less favorable than it 


record in 


was in the last ten. 

“The industry did well during World 
War II; is in better physical and oper- 
ating condition now than then; the 
underlying economic forces that opera- 
ted then must inevitably prevail now, 
although probably with some variations 
in degree; only the tremendous World 
War II tax burden prevented an even 
better showing by the utility industry: 
there is strong evidence that tax in- 
creases will not be so substantial this 
time. Consequently we look for contin- 
uing increase in utility common stock 
earnings and dividends.” 

On a comparative basis the country 
companies general enjoyed 
greater growth and greater ability to in- 
crease net income out of that growth 
than have the city companies. “In our 
judgment that is what the astute investor 
in utility common stocks is looking for. 
Because they started ten years or more 
ago from a lower quality level and in 
the interim have had more resources to 
devote to improving property, capital 
structure and such matters. as a group 
the country companies have moved 
closer in quality to the city companies.” 


have in 


Selected Securities 


Lauren H. Conley, assistant vice presi- 
dent, Union Bank and Trust Co., Los 
Angeles, was moderator of the third 
session at which Mr. Bickford spoke on 
the subject “The Outlook for Selected 
Industries and Securites Suitable for 
Trust Investment.” Mr. Bickford point- 
ed out that since Korea, our economic 
environment has changed from one of 
plentiful supplies and possible price 
weakness to one of rising prices and 
increasing military inroads into civilian 
production. The working hypothesis of 
assumptions underlying investment poli- 
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cies should include anticipation of the 
continuation of the inflationary bias, in- 
creasing government controls and regu- 
lations, higher taxes and a high rate 
of industrial activity with increased 
civilian income available for a reduced 
supply of goods and services. 


Taking a long range view, the pro- 
portion of stocks in a trust portfolio 
should be higher than has heretofore 
been considered normal and more at- 
tention should be given to industry posi- 
tion than to stock price “averages.” 

The industries that seem likely to be 
aided most or damaged least by a semi- 
war economy include paper. rayon and 
oils. They have favorable long-term in- 
vestment characteristics. The position of 
the electric utility industry has been ad- 
versely affected by the post-Korean 
change but utility stocks continue to 
have an important place in fiduciary 
accounts because of their characteristic 
stability and favorable position if infla- 
tionary pressures should ease. Mr. Bick- 
ford then discussed the favored indus- 
tries, pointing out the strong trends of 
growth in demand in each and the sat- 
isfactory tax position enjoyed by com- 
panies in these industries. 


Mr. Bickford concluded that there is 
need to tailor the investment program 
to the needs of the account. to diversify 
by industries and within industries. The 
“averages” are a poor measure of pros- 
pective investment results: able selec- 
tion of securities is more important than 
price in the long run. Industries favored 
for inclusion in a broad diversification 
program include automobiles. building 
supplies, business equipment, chemical. 
container, electrical equipment, food, in- 
surance, merchandising. non - ferrous 
metals, oil, paper, rayon, and_ public 
utilities. 

Mr. J. A. 
president, Wells Fargo Bank and Union 
Trust Co., San Francisco, conducted the 


Ducournau. assistant vice 


fourth period as a panel session with 
Messrs. O'Neil and Bickford serving as 
members. Mr. Ducournau emphasized 
the need to provide, within each trust 
organization, a well planned training 
program and a 
junior men into positions of greater 
discussed the 


line of succession of 


responsibility. He also 
problem of small holdings of stocks that 
cannot be eliminated and a simplified 
plan of review and administration of 
such assets. 

The remainder of the meeting was 
devoted to questions and informal dis- 
In discussing some of the 
numerous questions regarding specific 


cussions. 
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companies, Mr. Bickford again made 
the point that trust investment men 
should consider the long range pros- 
pects for each company. He cautioned, 
“Never buy a stock for a trust if on 
the day you buy it you have to start 
planning when to sell it.” Great interest 
in public utility regulatory commissions 
and their policies was evidenced in 
questions directed to Mr. O'Neil. “That 
these generally take a 
sound view of the need for earnings ade- 
quate to attract capital is evidenced by 
rate increases granted in some 240 appli- 
cations filed since the beginning of 
1948.” 

These conferences were initiated iwo 
vears ago when the Committee on Trust 
Investments of the Trust Division of the 
California Bankers Association was un- 
der the chairmanship of F. J. Thieme, 
Jr., trust officer. Citizens National Trust 
& Savings Bank of Los Angeles. They 
were enthusiastically received and a poll 
of the participating institutions indicated 
a general interest in continuing them. 
It was felt that guest speakers would 
add to the educational of the 
meetings as well as bring outside view- 
points to bear on the problems dis- 


commissions 


value 


cussed, 


Dividend-Earnings Ratio 


The amount of cash dividend pay- 
ments publicly reported was larger in 
each month of 1950, except January, 
than in the same 1949 month. For the 
three months ended with February of 
1951, which include the extra dividends 
paid in December, total cash payments 
reported were 27 per cent greater than 
for the corresponding period a year 
earlier. 


Partly because of larger dividends, 
common stock yields still compare favor- 
ably with the 50-year average despite the 
price rise since the summer of 1949, 
For the decade 1901-1910, common 
stocks sold on the average at 20.1 times 
their dividends. For the next decade, 
1911-20, the ratio averaged only 15.2 
times. There have been wide fluctuations 
during the past 30 years, but the ratio 
by decades has remained fairly constant. 
For 1921-1930 it averaged 16.6 times; 
for 1931-1940, it was 16.9 times; and 
for 1941-1950, it was 16.4 times. In 
April the average yield on the common 
stocks used in the diagram was 6.17 per 
cent, as compared with 5.92 per cent 
for the entire period 1901-1950. 


Cleveland Trust Company Bulletin, May 16, 1951 
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The 5 Funds of 


GROUP SECURITIES, INC. 


Incorporated 1933 


* 


THE FULLY 
ADMINISTERED 
FUND 


A Balanced Fund 


































THE COMMON 
STOCK FUND 


A Diversified Investment 
in Listed Companies 


* 


THE LOW PRICED 
STOCK FUND 


* 


THE GENERAL 
BOND FUND 


A Good-Grade 
Diversified Bond Fund 


* 


THE INSTITUTIONAL 
BOND FUND 


A High-Grade Bond Fund 
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GROUP SECURITIES, INC. 


Incorporated 1933 























For Prospectus on these and 
17 Industry Classes write to 


DISTRIBUTORS GROUP, 


INC. 
63 Wall Street, 
New York 5, N. Y. 


Indices are based on fund operation during the period covered and are 
not a representation of future results. They should be considered in the 
light of the individual companies’ investment policies and objectives 
and the characteristics and qualities of the investment of these companies. 
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1476 CHANCES .. . The largest 
securities market-place in the country, 
the New York Stock Exchange, reports 
that it listed 1,476 different stock issues, 
an all-time high with market value of 
$100,245,000,000 as of the end of Feb- 
ruary, a wide variety from which an 
investor can select. 





86th Consecutive 
Quarterly Dividend 


20c a share from ordinary income, 
payable June 30, in cash or stock at 
shareholders’ option, to stock of record 
June 13, 1951. 


WALTER L. MORGAN, President 
Philadelphia 2, Pa. 


” 
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UNITED FRUIT COMPANY 


DIVIDEND NO. 208 


A dividend of seventy-five cents 
per share on the capital stock of 
this Company has been declared 
payable July 13, 1951 to stock- 
holders of record June 7, 1951. 
EMERY N. LEONARD 
Secretary and Treasurer 
Boston, Mass., May 21, 1951 
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HE Board of Directors has this day 


declared the following dividends: 
4%% PREFERRED STOCK, SERIES A 


An initial dividend of 8214 cents for 
the period April 25 through June 
30, 1951, payable July 1, 1951 to 
holders of record at the close of busi- 
ness June 5, 1951. 


7% SECOND PREFERRED STOCK 


The regular quarterly dividend for 
the current quarter of $1.75 per share, 
payable July 1, 1951 to holders of 
oe the close of business June 


“9 


COMMON STOCK 


75 cents per share, payable June 
23, 1951 to holders of record at the 


close of business June 5, 195!. 


R. O. GILBERT 
May 22, 1951, eer 








THE CAPITAL MARKET 


ODAY, it may reward manufac- 

turers, distributors or investment 
bankers, to capitalize a revolution in 
financial conditions, that has opened up 
a vast new market to cultivate, a market 
for capital itself! 


The leap in national income from less 
than $80 billion to $230 billion in less 
than 20 years has had no parallel in 
history . . . producing 15 customers for 
every one that we had a decade ago. 

As recenily as 1940, only 555,600 
families in the United States received 
$5,000 or more a year. In 1950, over 9 
million of our 45 million families had 
income of $5,000 or better. 


If the public’s buying capacity, cut 
back by defense needs for metal and 
other short commodities, could be in- 
creasingly diverted into savings and in- 
vestment until civilian production 
catches up, the best of all possible “con- 
trols” would go into action—by “self- 
control.” 

Right now, we have by far the largest 
multitude of “middle-class” owners of 
capital ever massed in this country, and 
our greatest potential outlet of all time 
for securities and savings services. 

Income, inheritance and estate levies 
have knocked Big Money a hard blow. 
But many a skilled worker now is earn- 
ing from $10,000 to $25,000 a year, 
up from his $5,000 or $10,000 since 
1940. 

Some of them are good for a $5,000 
to $10,000 annual average investment 
outlay as a bulwark for their future 
years. Much the same is true of farmers 
in the richer belts. 


too prospects, too 


There are many 
hard to locate by door-bell methods, 
and too small to justify that expense. It 
must be developed and held by the large- 
scale methods that the motor manufac- 
turers and makers of expensive TV sets 
use to put their products in the drive- 
ways and on the roof-tops of millions 
of Main Street homes. 

The bedrock foundation of 
tested sales tactics is modern advertis- 
ing, shaped to the incomes and buying 
impulses of those consumers, placed in 
publications they read, or on the air- 
waves they see or hear, and followed up 
by efficient direct-mail or personal effort 
directed to sell a high proportion of the 
valid prospects unearthed by sales pro- 
motion and advertising. GEoRGE Dock, 
Jr., Vice President, Albert Frank- 
Guenther Law, Inc., in article in Com- 
mercial & Financial Chronicle, May 3rd. 


those 


DIVIDEND PAYMENTS .. . by 
Canadian corporations in 1950 recorded 
new highs, for the fourth consecutive 
year with a total of $472,934.546. The 
increase is $45 million over the previ- 
ous peak in 1949. Each group — utili- 
ties, miscellaneous industrials, mines 
and institutions — report new highs. 





The Board of Directors has declared this day 
the following regular quarterly dividend: 


Common Stock 
No. 67, 20¢ per share 
payable on August 15, 1951, to holders of 
record at close of business July 20, 1951. 
Dare Parker 
Secretary 


June 7, 1951 














Locks and Builders’ Hardware | 


Material Handling 
Equipment 


LE & TOWNE 


250th Consecutive Dividend 
‘ Since 1899 

On May 24, 1951, dividend No. 250 | 

of fifty cents (50¢) per share was | 

declared by the Board of Directors 






out of past earnings, payable on 
July 2, 1951, to stockholders of rec- 
ord at the close of business June 5, 


1951. 





F. DUNNING 


Executive Vice-President and Secretary 


THE YALE & TOWNE Mc. Co. 





Southern California 
Edison Company 


DIVIDENDS 


ORIGINAL PREFERRED STOCK 
DIVIDEND NO. 168 
CUMULATIVE PREFERRED STOCK 
4.32% SERIES 

DIVIDEND NO. 17 


The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 


50 cents per share on Original 
Preferred Stock; 


27 cents per share on Cumulative 
Preferred Stock, 4.32% Series. 


The above dividends are payable 
June 30, 1951, to stockholders of 
record June 5, 1951. Checks will 
be mailed from the Company's 
office in Los Angeles, June 30, 
1951. 

P.C. HALE, Treasurer 


May 18, 1951 
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Marital Deduction Pointers 


OVERCOMING TAX AND ADMINISTRATIVE PROBLEMS 


HILE it is customary to think of 

the marita! deduction as arising 
solely from bequests by will, it may also 
result from inheritance, the renunciation 
of a will, joint tenancy, life insurance, 
inter vivos trusts, the passing of prop- 
erty by the exercise or non-exercise of 
powers, or gifts in contemplation of 
death. Failure to recognize this is a com- 
mon error in estate planning. 

The power of appointment trust is the 
principal vehicle of expression of mari- 
tal bequests. In the vast majority of 
cases, either a pecuniary formula or a 
residuary bequest is used. An example 
of the formula bequest is set forth here: 

If my wife, , sur- 
vives me, I bequeath to ’ 
of as Trustee, an 
amount equal to fifty per cent (50%) of 
the value of my adjusted gross estate as 
finally determined for Federal estate tax 

amount of 


allowed for 
property 


less the aggregate 


if any. 
reason of 


purposes, 
marital 
such tax purposes by 
or interests in property passing or which 
have passed to my said otherwise 
than by the terms of this article 

of my Will. 

My Executor shall have full authority 
and discretion to satisfy said bequest 
wholly or partly in cash or kind, and to 
select and designate, and to convey and 
assign to the Trustee of said trust fund, 
the cash, securities, or other assets, includ- 


deductions, 


wife 


ing real estate and interests therein, which 
shall constitute said trust fund, and also 
to sell and convey any part of my estate, 
including real estate and interests therein 
without order of court, provided, however, 
that any property so conveyed and assigned 
in kind to satisfy said bequest shall be 
valued for that purpose at the value there- 
of as finally determined for Federal estate 
tax purposes, and provided further that in 
no event shall there be included in said 
trust fund any asset or proceeds of any 
asset with respect to which a marital de- 
duction would not be allowable if so in- 
cluded. Said bequest shall abate to the 
extent that it cannot be satisfied in the 
manner hereinabove provided. The exercise 
by my Executor of said authority and dis- 
cretion shall not be subject to any question 
by any person. [I direct that no benefici- 
From address before Section of Real Property, 
Probate and Trust Law at Regional Meeting, 
American Bar Association, Atlanta, Ga., March 10, 
1951. 


June 1951 


THOMAS S. EDMONDS, Esa. 
Gordon. Buckley & Edmonds, Chicago 


ary shall be entitled to insist on payment 
in kind, the provision herein made for 
payment in kind being entirely for admin- 
istrative convenience.] [I direct that inso- 
far as it is reasonably practical, said be- 
quest shall be satisfied out of assets other 
than corporate shares of the “X” Corpo- 
ration or the proceeds of sale of such 
corporate shares.] Said trust fund shall be 
known as the “Marital Trust” and shall be 
held, administered, and of as 
follows: 


disposed 


Use of Formula 


The formula bequest is the only one 
which takes into consideration the pass- 
ing of property other than by the specific 
provision of the will. Because of its flex- 
ibility, and particularly its adaptability 
to fluctuations in value of properties, the 
formula bequest should be extensively 
used. 

There has been controversy among 
estate planners as to whether the formula 
or the residuary bequest is best suited 
for marital deduction. Arguments against 
the formula were as follows: that it was 
invalid because of incorporation by ref- 
erence of a Federal statute; that the es- 
tate tax law might be changed. but the 
testator might fail to revise his will; that 
the bequest is unduly complicated; and 
that it causes administrative difficulties. 
In my opinionthe only contention merit- 
ing serious consideration is the one con- 
cerning administrative problems. 


It will be noted that while the formula 
bequest permits payment in kind, it is 
customary to provide that estate tax 
values be used in satisfying the bequest. 
The purpose of this is to avoid taxable 
capital gains which otherwise might 


‘arise if the property used for payment 


of the bequest enhances in value during 
administration. 


It has been suggested that even with 


this provision, difficulty may occur in 


case of enhancement in value. In such a 
case, should payment be made in cash 
or in securities which have appreciated 
in value? While it is possible to imagine 
situations in which the appreciation 
might cause some difficulty, particularly 


if the residue passes to children by an- 
other marriage, ordinarily the children 
to whom the residue passes will be those 
of the surviving spouse and all benefici- 
aries will be primarily interested in sav- 
ing death taxes. However, it is possible 
to avoid the question by a specific state- 
ment in the will to the effect that pro- 
vision for payment in kind is purely for 
administrative convenience and that no 
beneficiary shall be entitled to insist on 
payment in kind. Such a provision is 
found bracketed in the formula bequest 
set forth above. 


It has been contended that difficulty 
may arise if the estate assets depreciate 
in value. Ordinarily the exercise of the 
option granted by Sec. 811(j) of the 
code to revalue assets as of the anniver- 
sary date will take care of the situation. 
However, if the decline occurs after the 
anniversary date, and the marital be- 
quest has not been established, then the 
fiduciary may be in difficulty. In most 
instances, however, his difficulty will 
arise from his own negligence. It is his 
duty promptly to establish the marital 
trust as soon after the anniversary date 
as is reasonably practicable. It is also 
his duty to exercise the option granted 
by Sec. 811(j) if a saving in taxes will 
result. It is, therefore, only in most unus- 
ual cases that fluctuations in value 
should cause administrative difficulties. 


Business Interests 


Frequently a direction that, to the ex- 
tent it is reasonably practicable, specified 
assets be excluded from the marital trust 
may occasion income tax problems. Let 
us assume that substantial controversy 
with the commissioner occurs as to the 
value of the assets; and assume also 
that the marital and the non-qualifying 
residuary trusts were established shortly 
after the anniversary date. In such a 
case if, as a result of the controversy, 
the value for tax purposes of the speci- 
fied assets is increased, a shift of assets 
of the two trusts may be required. Con- 
sequently it may be expedient for some 
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of the beneficiaries to file claims for 
refund of income taxes and may be 
necessary for other beneficiaries to pay 
taxes and interest on income which was 
originally paid to others and later be- 
cause of adjustment became payable to 
them. 


If closely held property forms a sub- 
stantial part of an estate it is inadvis- 
able to use the first bracketed provision 
above, to the effect that payment in kind 
is purely for administrative convenience 
and that no beneficiary is to be entitled 
to insist on payment in kind. The pur- 
pose of avoiding the provision in such 
a case is to eliminate any possible basis 
for requiring sale of closely held assets 
during administration. It may be desir- 
able even to provide that payment in 
kind is to be made to the extent it is 
reasonably practicable. 


In drafting a will for the owner of 
closely held properties, care should be 
exercised that his wishes are followed as 
to the allocation of assets. Loss of con- 
trol of a business may result from the 
failure of the testator to direct the allo- 
cation of assets. The second bracketed 
provision in the bequest quoted above 
directs that, to the extent it is practicable, 
neither corporate shares of a certain 





with your California 
trust problems 


UNION BANK 
& TRUST CO. 


of Los Angeles (8th & Hill) 


WE HAVE NO BRANCHES « CABLE ADDRESS: UNIONBANK 
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company nor the proceeds of their sale 
are to be allocated to the marital trust. 


[Here Mr. Edmonds discussed sev- 
eral hypothetical estate planning cases. | 


“Sprinkling” 


In drafting the non-qualifying trust, 
it is important to consider not only es- 
tate taxes but also income taxes where 
the wife and children have income from 
other sources, and the non-qualifying 
trust income is unconditionally payable 
to the wife and/or then to the children, 
the beneficiaries’ income taxes will be 
substantially increased. By a spraying 
or sprinkling provision the trustee can 
be given discretion to pay any income 
not reasonably needed by the benefici- 
ary to such beneficiary’s descendants. 
The following is an example of such a 
clause: 


“Tf at any time the Trustee shall consider 
the income otherwise distributable to any 
beneficiary under this Will to be in excess 
of the reasonable needs of such beneficiary, 
taking into consideration all other income 
available to him or her and known to the 
Trustee, then notwithstanding anything 
herein contained to the contrary, the Trus- 
tee shall pay to such beneficiary only such 
part of the income otherwise distributable 
to him or her as the Trustee shall consider 
advisable for his or her best interests. Any 
of the income which shall not be paid to 
any such beneficiary may be distributed 
by the Trustee among the descendants of 
such beneficiary from time to time consti- 
tuted (such descendants in each instance, 
however, to be descendants of mine) or, 
if there be no such descendant, then 
among my descendants from time to time 
constituted, in such amounts and propor- 
tions as the Trustee in his sole discretion 
considers advisable, taking into considera- 
tion the needs, best interests and welfare 
of such descendants individually and as a 
class, including the desirability of aug- 
menting their respective individual estates 
and all other circumstances and factors 
which the Trustee considers pertinent. 


“The Trustee may mak® such distribu- 
tions in equal or unequal amounts among 
the descendants of such beneficiary or 
among my descendants as the case may be 


and may at all times or from time to time 
exclude any one or more of them from any 
benefit hereunder and need not give prefer- 
ence to a child or grandchild over a remote 
descendant. Any part of the income not 
paid as provided shall be accumulated and 
added to principal of the portion from 
which it was derived except that if at any 
time any such accumulation shall be un- 
lawful the Trustee shall thereafter make 
no accumulation but shall distribute all in- 
come available for distribution.” 

It has been suggested that Comm. v. 
Floto, 14 T.C. 141, indicates that a 
sprinkling clause will be ineffective in- 
sofar as income taxes are concerned. 
However, since the Floto case involved 
a living trust agreement and was in part 
decided on the basis of the Clifford 
case, it would not appear to be applic- 
able to testamentary trusts. 


Does Widow’s Award Qualify? 


The deduction, for Federal estate tax, 
for sums paid for the reasonable sup- 
port of dependents during administra- 
tion, a common example of which was 
widow's award, was repealed by the 
1950 Revenue Act. In considering the 
effect of its repeal on marital deduction, 
the specific problem is whether or not 
the property passing by widow's award 
qualifies for marital deduction. In states 
which provide widower’s awards a simi- 
lar problem may arise in a married wo- 
man’s estate. 

Such awards at first blush appear to 
satisfy the primary marital deduction 
requirement that the property pass from 
the decedent to the surviving spouse. 
However, Sec. 812(e) (3) of the Code, 
which is the definition part of the mari- 
tal deduction provision, defines the prop- 
erty as passing from the decedent only 
if it passes in one of the following six 
ways. namely, by devise or bequest, in- 
heritance, dower, curtesy or statutory 
interest in lieu thereof, by transfers dur- 
ing the decedent’s lifetime, joint owner- 
ship with right of survivorship, the ex- 
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Member Federal Deposit Insurance Corporation 
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r National Bank of Richmond, Virginia 


will gladly supply information 
on estate matters in this area. 


Virginia’s Foremost Bank Since 1865 





TRUSTS AND ESTATES 









erc 
apr 
T 
stre 
dov 
by 
to I 
to i 
itn 
Unt 
the 
pro] 
how 
\ 
usec 
ded 
nece 
que: 
forn 
atiol 

























































lem, 
amo 
ded 
same 
ecul 
ests 
some 
coun 
parte 
resul 
be a 
If 
new 
cause 
awar 
woul, 
tal d 
amou 
entire 
tional 


An 


the fa 
j tax v. 
a bec 
shall | 


follow 





JuNE | 


ord 


lic- 


ax 
up- 
ra- 
was 
the 
the 
on, 


ad 


not 
ard 
ates 
mi- 


wo- 


" to 
jon 
“om 
use. 
»de, 
ari- 
rop- 
only 

six 

in- 
ory 
dur- 
ner- 

ex- 


Wwe 


———- 


ATES 


ercise or non-exercise of a power of 
appointment, and life insurance. 


The only one of these which by any 
stretch of the imagination includes wi- 
dow’s award is the passing of property 
by inheritance. While it is customary 
to think of this term as applying solely 
to intestacy, it is of course possible that 
it may be held to cover widow’s awards. 
Until there are reported decisions on 
the question it will be impossible to 
prophecy with any degree of certainty 
how such awards will be treated. 

When a pecuniary formula bequest is 
used, there will be no loss of marital 
deduction, but the same result may not 
necessarily follow when the marital be- 
quest is residuary in form. Even in the 
former case, the uncertainty of the situ- 
ation occasions an administrative prob- 
lem, namely as to whether or not the 
amount of the widow’s award is to be 
deducted from the marital trust. If the 
same individual or trust company is ex- 
ecutor and also trustee of various inter- 
ests representing the entire estate, in 
some jurisdictions the approval of ac- 
counts may be in the nature of an ex 
parte proceeding, with the consequent 
result that the executor-trustee may not 
be adequately protected. 


If a residuary bequest be used, no 
new administrative problem will be 
caused. However, a disallowance of the 
award for marital deduction purposes 
would decrease the amount of the mari- 
tal deduction. For obvious reasons the 
amount of the decrease will not be the 
entire amount of the award but a frac- 
tional part thereof. 


Income Tax Question 


An income tax problem results from 
the failure of a will to direct that estate 


| tax values are to be used in satisfying 


a bequest if payment is in kind. We 
shall assume that otherwise the transfer 
follows the form of a pecuniary formula 


When in need of — 


bequest, the extent of the legacy being 
determined by Federal estate tax values 
but not its satisfaction. In such a case, 
if payment is to be made in kind, de- 
livery date values must be used. 


Assume that during administration, 
for the purpose of providing administra- 
tion expenses, securities are sold on the 
market at a $25,000 profit. The amount 
of the marital bequest is $100,000, pay- 
ment of which is made in kind by trans- 
ferring to the marital trust securities 
which have an estate tax value of $125,- 
000 but which at the time the bequest 
is paid are worth $100,000. A question, 
therefore, will arise as to whether the 
$25,000 loss on the securities used to 
pay the marital bequest can be applied 
for income tax purposes to offset the 
$25,000 gain on the sale of the securi- 
ties. While there is no decision on this 
question, the use of the loss as an offset 
may be disallowed because of Sec. 24 
(b) 1 of the Code, which is the Related 
Interest Section pertaining to income 
taxes, and applies to transactions be- 
tween an estate and a beneficiary. 


Exercise of Power Indicated 


There may be instances in which the 
power of appointment granted to the 
wife under the marital trust should be 
exercised. For example, where the es- 
tate’s assets have substantially appreci- 
ated in value as compared with estate 
tax values, and the surviving spouse 
fails to exercise the power, the remain- 
dermen will take over the testator’s 
base for income taxes. If, however, the 
power is exercised, they will acquire a 
new base for gain or loss, which base 
will be the estate tax values of the sur- 
viving spouse’s estate. 


Therefore, assuming that the surviv- 
ing spouse wishes the property to pass 
to the persons taking in default of ap- 
pointment, it may be advisable for her 
to exercise the power in their favor. Be- 


Fiduciary Service. in New Jersey 


A cordial invitation is extended to consider the facilities of — 


THE 


MORRISTOWN TRUST COMPANY 


Morristown, New Jersey 


Member Federal Deposit Insurance Corp. 
Member Federal Reserve System 
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fore doing so, however, consideration 
should be given to State Inheritance 
taxes as well as administration expenses. 


Regulations 105 Sec. 81.47(a) pro- 
vides that when it is impossible to prove 
which spouse died first, a presumption 
established by will or by state statute 
will control for marital deduction pur- 
poses. The presumption set forth in the 
Uniform Simultaneous Death Act, there- 
fore, yields to the presumption estab- 
lished by will. Such a provision might 
be expressed as follows: 

“In respect of any and all property in 
my gross estate for Federal estate tax pur- 
poses which passes or has passed to my 
wife under my will or otherwise qualifies 
for Federal estate tax marital deduction, I 
direct that if the order of deaths of my 
wife and me cannot be established by 
proof, my wife shall be deemed to have 
survived me.” 


A A A 


Community Trust Sets Record 

The Chicago Community Trust gave 
away more money in 1950 than in any 
previous year — $462,126, according to 
the 36th Annual Report released by Ed- 
ward L. Ryerson, Chairman of the Ex- 
ecutive Committee. The Community Trust 
is a charitable foundation with assets of 
over $11,000,000, consisting of gifts and 
bequests left to it by 68 Chicago citizens. 


PARKE-BERNET 
GALLERIES, Inc 


980 MADISON AVENUE 
NEW YORK 21 


SPECIALISTS IN THE 
LIQUIDATION OF ART 
LITERARY AND OTHER 
PERSONAL PROPERTY 

AT PUBLIC AUCTION 


Unsurpassed facilities 
a competent, knowledgeable staff 
versed in every phase of 
public auction selling 
a reputation for fair dealing 
and a following of important 
and wealthy collectors 
throughout the country have 
established PARKE-BERNET 
as the leading firm of its kind 
in the United States 


Inquiries Invited 


HIRAM H. PARKE, President 


ARTHUR SWANN, LESLIE A. HYAM 
LOUIS J. MARION, Vice-Presidents 


MAX BARTHOLET, Secy. & Treas. 
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LAWYERS AND CPAs AGREE ON 
TAX PRACTICE STATEMENT 


A Statement of Principles relating to 
practice in Federal income taxation was 
promulgated last month by John D. 
Randall, Cedar Rapids, lowa, and Per- 
cival F. Brundage, New York, co-chair- 
men of the National Conference of Law- 
yers and Certified Public Accountants. 
The statement, aimed at eliminating 
controversy between the two professions, 
has been approved by the American 
Institute of Accountants and the Ameri- 
can Bar Association. 

The statement of principles covers the 
proper areas of practice by members of 
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only in the trust busi- 
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the two professions in the field of fed- 
eral income taxation. Asserting that 
“Lawyers should encourage their cli- 
ents to seek the advice of certified public 
accountants whenever accounting prob- 
lems arise, and certified public account- 
ants should encourage clients to seek the 
advice of lawyers whenever legal ques- 
tions are presented,” the statement con- 
tinues in part: 


“It is a proper function of a lawyer 
or a certified public accountant to pre- 
pare federal income tax returns 

“The ascertainment of probable tax 
effects of transactions frequently 
within the function of either a certified 
public accountant or a lawyer .. . When 
such ascertainment raises uncertainties 
as to the interpretation of law (both tax 
law and general law), or uncertainties 
as to the application of law to the trans- 
action involved, the certified public ac- 
countant should advise the taxpayer to 
enlist the services of a lawyer. When 
such ascertainment difficult 
questions of classifying and summariz- 
ing the transaction in a significant man- 
ner and in terms of money, or interpre- 
ting the financial results thereof, the 
lawver should advise the taxpayer to 
enlist the services of a certified public 


is 


involves 


accountant .. . 

“Only a lawyer may prepare legal 
documents such as agreements, convey- 
ances, trust instruments, wills, or corpo- 
rate minutes, or give advice as to the 
legal sufficiency or effect thereof, 
take the necessary steps to create, amend 
or dissolve a partnership, corporation, 
trust, or other legal entity. 


or 


FOR 


“Only an accountant may properly 
advise as to the preparation of financial 
statements included in reports or sub- 
mitted with tax returns, or as to account- 
ing methods and procedures. 


“An accountant should not describe 
himself as a ‘tax consultant’ ‘tax 
expert’ or use any similar phrase. Law. 
vers, similarly, are prohibited . 


or 


.. from 
advertising a special branch of law 
practice.” 

Citing the fact that certified public ac- 
countants as well as lawyers are author- 
ized to represent taxpayers in proceed- 


ings before the Treasury Department 
and in the Tax Court. the statement 


urges each group to engage the services 
of the other where their special province 
is concerned, declaring particularly that 
after issuance of a formal notice of de- 
ficiency by the of 
ternal Revenue it is in the best interests 


Commissioner In- 
of the taxpayer that the advice of a 
lawyer be sought if further proceedings 
are contemplated. Claims for refund 
may be prepared by either profession, 
provided, however, that where a contro- 
versial legal issue is involved or where 
the claim is to be made the basis of 
litigation, the services of a lawyer should 
be obtained. When an accountant learns 
that his client is being specially investi- 
gated for possible criminal violation of 
the income tax law, he should advise 
his client to seek the advice of a lawyer 
as to his legal and constitutional rights. 

In issuing the statement, Mr. Randall 


and Mr. Brundage urged local groups 
to implement these principles. 
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DIRECTORS TRUST EXAMINATIONS 


OUTLINE OF SCOPE AND RECORDS 


NSTITUTING an efficient system of 

internal control in the trust depart- 
ment of a small bank is in many respects 
much more difficult to accomplish than 
in a larger one. However, experience has 
demonstrated that many practical pro- 
tective measures may be adopted in 
small banks to control the operations of 
the trust department. The following ap- 
proach to the problem is suggested: 


1. A bank should start with a direc- 
torate informed as to their moral and 
legal responsibility with respect to fraud. 


2. The directors should establish defi- 
nite policies with respect to: (a) Divi- 
sion of duties. (b) Frequency of internal 
checks. (c) Authority of officers to in- 
vest trust funds. (d) Vacations of ofh- 
cers and employes. (e) Directors’ ex- 
aminations and outside audits. 


3. A regular follow-up procedure 
should be worked out, so that directors 
are assured that their established policies 
are fulfilled. This may be accomplished 
by: (a) Frequent reviews of the duties 
of the employees with special reference 
to weaknesses which may exist from the 
standpoint of fraud. (b) Maintenance of 
a running chart showing the internal 
checks made in accordance with the 
board’s frequency schedule. (c) Reports 
at the meetings of any changes in the 
duties of employees and that specific in- 
ternal checks have been made. (d) Re- 
ports of securities purchased and sold, 
vacations taken and directors’ examina- 
tions and outside audits made. 


Guiding Questions 


The following questions have been 
prepared as a basis for a general pro- 
gram which may be useful to the mem- 
bers of the examining committee in the 
examination of a trust department. 

1. Are the precise terms of the gov- 
erning instrument being followed in 
every respect? 


Excerpts from address at Connecticut Trust Con- 
ference, May 1, 1951. 


394 


LESTER A. PRATT 
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2. Are discussions and decisions re- 
corded in detail in the record file of 
each account? 


3. Are investment reviews frequently 
and fully recorded so that fidelity to 
trust can always be demonstrated ? 

4. Is the proper differentiation (in ac- 
cordance with the terms of the govern- 
ing instrument) between income and 
principal being made? 

5. Is the principal cash held uninvest- 
ed for an excessive length of time? 


6. Are proper tax and information re- 
turns being filed? 


7. Is there any transaction that might 
be interpreted as “self-dealing,” by a 
hostile court, between trust accounts or 
with bank’s commercial department? 


8. Is regulation F followed meticu- 
lously ? 

9. Is the acceptance of every new ac- 
count reported and approved in the offi- 
cial minutes of board or trust commit- 
tee? 

10. Are fees on long-established trusts 
adequate to meet current high operating 
costs and low money rates? Has any 
attempt been made, by negotiation with 
settlors and/or beneficiaries, to raise 
rates of compensation? 


11. Is the use of the common trust 
indicated, if permitted by law? 

12. Is the use of the nominee device 
advisable? If it is allowed, are proper 
safeguards utilized ? 

13. Are all trust assets subject to dual 
control? 


14. Is adequate insurance carried on 
such assets as real estate? 


15. Are proper accountings filed with 
courts of appropriate jurisdiction? 


Audit Program 


The examining committee will find 
the following audit program heipful in 
making their examination of the trust 
department: 


(1) Seal the compartments in the 
vault containing trust securities and take 
possession of the books and records of 
the department. 


(2) Count any cash in the department 
and make a record of all trust securities 
in the department not in the vault. If 
any trust securities are out of the de- 
partment temporarily, make a record of 
the receipts for verification. 


(3) Take off a cash proof of the un- 
invested principal and income, cash due 
corporate trusts, cash held for account 
of sinking funds, and any other cash 
liability accounts to prove with the de- 
posits of the trust department in the 
banking department or in other banks. 


(4) See that the bonds held by the 
trust department as security for trust 
funds on deposit in the banking depart- 
ment are of a market value in an amount 
sufficient to cover those deposits. 


(5) Inspect the trust ledger and se- 
curity ledger and check up any import- 
ant changes since the last examination, 
such as trusts closed out, new trusts re- 
ceived, purchases and sales of securities, 
large distributions of income and com- 
missions taken. 


(6) Make a thorough periodic analy- 
sis of investments to determine their 
desirability and present worth. 


(7) Review the last report of the 
national bank examiner and any letters 
from the Comptroller of the Currency 
relating to the trust department with the 
view of correcting any exceptions. 


(8) Make observations concerning 
management of the trust department, 
and incorporate recommendations in 
their report to directors. 


The trust department, more than any 
other department of a bank, should be 
subject to a continuous daily audit 
where the volume will permit the em 
ployment of an internal audit depart 
ment. The internal auditor should be 
responsible only to the board of directors 
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and his function should be purely audit- 
ing and not a combination of bookkeep- 
ing and auditing as is found in many 
institutions. Monthly and/or quarterly 
reports should be submitted to the ex- 
amining committee by the auditor, set- 
ting forth in summary form the work 
accomplished with appropriate com- 
ments on the conditions found in the 
trust department. 


Adequate Records 


A well-designed system of trust ad- 
ministration and records raises the 
standards of internal control and opera- 
tions and at the same time permits a 
good examination by the directors, out- 
side auditors, or examiners in a reason- 
able length of time. Careful attention 
to the files and records, established at 
the inception of each account, will im- 
prove and expedite the operations as well 
as any examinations later -on. 


The importance of an adequate trust 
and estate register, in which all new 
accounts are recorded and from which 
an identifying number is assigned, is 
often overlooked. The register should 
provide a place to enter the date of the 
acceptance of the account, type and 
name of account, name of the person to 
whom it is assigned for administrative 
purposes, and the date on which the 
account is closed and assets finally li- 
quidated or delivered. 


A document file containing the certi- 
fied or original copy of the instrument 
creating the account, together with a 
signed and witnessed duplicate of the 
inventory of assets received, should be 
established for each account. The entry 
of each asset on the accounting records 
should be required, even though the item 
may not lodge finally with the bank in 
decedents’ estates. A synoptic 
sheet should be prepared giving a com- 
plete analysis of the instrument and du 


some 


ties imposed on the bank. This should be 
checked with the bank’s attorney as well 
as with the 
charge of the account. 


administrative officer in 


An adequate form of investment re- 
view should be established to show the 
success of the trust department in main- 
taining the value of the trust. Any 
change or shrinkage shown should bring 
forth immediate questioning from the 
directors on their reviews or examina- 
tions of the department. Sources of as- 
sets should be recorded on asset or in- 
vestment cards, and adequate minutes 
kept of all actions of the board or its 
committees, as those actions relate to 
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the assets or accounts within the trust 
department. 


In addition, special reports should be 
required, such as all mortgages in ar- 
rears of interest or taxes, non-produc- 
tive real estate, securities of business 
concerns in which officers are interested, 
reports of non-legal assets held in legal 
accounts, etc. Such reports not only help 
the directors control the operations of 
the trust departments in adequate 
fashion, but provide excellent bases for 
examination work when audits or ex- 
aminations are made. 


Trust Operating Suggestions 


The Committee on Operations for 
Trust Departments, A.B.A. Trust Divi- 
sion, publishes two suggestions in the 
June issue of THE TRusT BULLETIN. One 
is that out-of-pocket expenses incurred 
in behalf of fiduciary accounts should be 
recovered from the accounts. Procedure 
to accomplish this is suggested for larger 
and smaller departments. The other rec- 
ommendation is the establishment of a 
procedure in making discretionary pay- 
ments to trust beneficiaries. 
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Dividends were declared by the 
Board of Directors on 
May 24, 1951, as follows: 


4% Cumulative Preferred Stock 
37th Consecutive Regular 
Quarterly Dividend of One Dollar 
($1.00) per share. 


$5.00 Par Value Common Stock 
Regular Quarterly Dividend of 
Forty Cents (40¢) per share. 


Both dividends are payable June 29, 
1951, to stockholders of record, at the 
close of business June 15, 1951. 


Checks will be mailed. 


Robert P. Resch 
Vice President and Treasurer 


* 


INTERNATIONAL MINERALS 
& CHEMICAL CORPORATION 
General Offices: 20 North Wacker Drive, Chicago 6 
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HOW A BANK TRAINS CITY OFFICIALS 


HEN a man in a city managerial 
position telephones a banker 50 
miles away and says, “I’m in trouble. 
Water pressure is so low in some parts 
of town it makes a fire hazard. My water 
superintendent is stumped” that’s unus- 
ual. But when the banker says, “I'll see 
what I can do,” and next day the water 
superintendents of three other commu- 
nities drive up to the troubled manager’s 
door, and by nightfall have good pres- 
sure in all parts of town, that’s unique. 
It all goes back to one bank and one 
man: Boston’s First National and bank- 
er John W. Agnew, manager of ihe 
municipal department. 
In the 1930s when city after city 
scraped the bottom of the barrel, First 


that wanted to borrow money, but they 
were still baffled in the search for able 
civic leaders, and turned to the bank 
for help. 

No school could be found which gave 
sufficiently practical and down-to-earth 
training in the actual management of a 
city department, so First National Bank 
undertook to teach town and city off- 
cials how to run a department efficiently, 
how to learn a community’s needs and 
the cost of those needs, and how to esti- 
mate its ability to pay. After ten years 
of informal classes at the bank, Agnew 
joined Dean Albert E. 
Everett of Northeastern University and 
formed the Institute of Municipal Man- 


forces with 


agement. 





National held defaulted securities from 
scores of communities which always 
had been top grade risks. Bank presi- 
dent Philip Stockton wanted to know 
why, so he told John Agnew to get the 
facts, and backed him with assistants, 
money, and time enough for a thorough 
job. It took a year of volunteer work in 
city and town offices, fire and police 
departments, recreation and welfare di- 
visions, and even an occasional ride on 
a garbage truck. It cost the bank $100.- 
000. But this is what Banker Agnew 
learned: communities were poor finan- 
cial risks mainly because their officials 
just didn’t understand their municipal 
jobs. 

The bank then started classes to teach 
some of its employees how to distingu- 
ish between good and poor municipal 
risks. Pamphlets and newsletters con- 
veyed to civic leaders the facts and the 
bank’s idea of needed improvements in 
community organization. Changes in 
procedure and the rewriting of charters 
became the order of the day in towns 


John W. Agnew lecturing to class in Public Works on a field inspection trip 





Admission is not based on rigid acad- 
emic requirements, but candidates are 
carefully screened, because they will 
afterwards hold responsible positions. 
The faculty consists of lawyers, account- 
ants, town managers, bank officers, leg- 
islators, and public officials. Classroom 
instruction at the university is supple- 
mented by on-the-spot lectures which 
may be in a heating plant. around the 
tabulating machines of a water depart- 
ment office, or in the mud as a new 
section of sewer-pipe is laid. 

Results? In 14 years, 325 completed 
the course, 67 are now city or town 
managers, 200 others are department 
heads. Regional groups of graduates 
meet for an evening’s discussion every 
few weeks. Civic leaders in half a dozen 
states call for help on problems or for 
a man to fill a vacancy. The bank con- 
siders its efforts well rewarded—it has 
little to worry about it lends 
money to communities managed by In- 
stitute graduates. “It’s paying off on the 
nose,” says Agnew. 
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Discretionary Trusts 


(Continued from page 362) 


distribute income or principal to a cer- 
tain beneficiary, does that beneficiary 
acquire an interest in the trust to the 
extent of the amounts allocated to him. 


If the trustees mismanage the trust, 
violate the terms of the trust instrument, 
or commit a breach of their fiduciary 
dulies, any member of the group of ex- 
pectant beneficiaries may bring action.*” 
An expectant beneficiary, however, can- 
not compel the trustees to exercise their 
discretion in his favor or in favor of 
any particular member of the group.** 
If the trustees were to decide to distrib- 
ute trust income or principal to the 
wealthiest member of the group, com- 
pletely omitting other and destitute 
members, the neglected members would 
have no recourse against the trustees.** 


322 ScorTtT, cit. supra note 1, sec. 120; Moscowitz 
v. Federman, supra note 2; cf. Matter of Hayden, 
100 N.Y.S. 2d 378, 384. 

%In re Canfield’s Estate, supra note 2; Leverett 
v. Barnwell, 214 Mass. 105, 101 N.E. 75 (1913); 
Moskowitz v. Federman, supra note 2; Morris v. 
Daiker, 35 Ohio App. 394, 172 N.E. 540 (1929). 

*RESTATEMENT, TRUSTS, sec. 187, comment j; 
Portsmouth v. Shackford, supra note 2; semble 
Hanford v. Clancy, 87 N.H. 458 (1936). 
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A good illustration of the principle 
of non-interference is found in Matter 
of Ledyard.** There a testator gave a 
corporate trustee power “to pay and 
apply the net income to the use of such 
person or persons belonging to a class 
composed of the wife and descendants 
(of the testator) from time to time liv- 
ing during the life of the wife as the 
trustee in its absolute discretion shall 
decide from time to time.” The trustee 
regularly paid all the trust income to 
the testator’s widow. The children 
brought an action against the trustee 
claiming they should at least get part 
of the income since the widow was well- 
provided for by means of an inter vivos 
trust. The court dismissed the petition, 
stating that the trustee had been given 
absolute discretion which was not sub- 
ject to review unless its exercise was 
unquestionably arbitrary and capricious. 


Protection Against Creditors 


If a settlor establishes a_ so-called 
spendthrift trust, to secure the trust 
funds against the beneficiaries’ improvi- 
dence and incapacity for self-protection, 
he usually provides that the income is 
to be paid to “X” but that “X” shall 
not have the right to sell, assign or en- 
cumber his right to receive such income 
and that the creditors of “X” shall not 
have the power to attach “X”’’s right 
to future income in the hands of the 
trustee. Where such spendthrift pro- 
visions are declared invalid by reason 
of their undue restraint on the power 

$21 N.Y.S. 2d 860 (Surr. Ct. Nassau 1939); 


aff'd 259 App. Div. 892, 20 N.Y.S. 2d 1006 (2d 
Dept. 1940). 


For 
ANCILLARY SERVICES 


TEXAS 


of alienation,*® the desired result can 
be accomplished by giving discretionary 
power to the trustees to select the recipi- 
ents out of a group from time to time. 
There will be nothing which the credi- 
tors of an expectant beneficiary can 
reach or which the expectant beneficiary 
can sell, assign or encumber until the 
trustees have determined who shall be 
in each instance the recipient and what 
amount he shall receive. 


Even in states which uphold the valid- 
ity of spendthrift trusts, it might be 
preferable to give the trustees broad dis- 
cretionary power of distribution, be- 
cause the effects of the spendthrift pro- 
visions are limited by the statute. In 
New York, for example, the income 
“beyond the sum necessary for the edu- 
cation and support of the beneficiary 
shall be liable to the claims of his credi- 
tors in the same manner as other per- 
sonal property which cannot be reached 
by execution.”** Furthermore, in New 
York a judgment creditor of a trust 
income beneficiary may levy execution 
on the trust income “due and owing 
to the judgment debtor.’** On the other 
hand, the law is clear to the effect that 
creditors of an expectant beneficiary 
can have no better right than the ex- 
pectant beneficiary.*® 


The rule that creditors of expectant 
beneficiaries cannot compel the trustee 
to exercise his discretion in favor of 





%E.g. Ala., Ky. and So. Car. 

S7REAL Prop. LAW, sec. 98. 

Civ. Prac. Act, sec. 684. 

*Hamilton v. Drogo, 241 N.Y. 401, 150 N.E. 496 
(1926). 
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their debtor is universally recognized.*° 
However, creditors may reach such 
funds as the trustee has decided to allo- 
cate to the debtor even though no actual 
payment has been made.*! What has 
been said with respect to creditors’ 
rights applies with equal force to the 
rights of a trustee in bankruptcy in the 
event that a member of a group of ex- 
pectant beneficiaries has become bank- 
rupt.** 


Blocking 


During the Second World War assets 
located in the United States and belong- 
ing to certain foreign nationals were 
blocked and enemy assets were vested. 
A great deal of confusion exists as to 
the effect which the law of blocking and 
vesting had on the property held in 
trusts. The original blocking (also 
known as “freezing”) order during and 
prior to World War II was Executive 
Order No. 8389 of April 8, 1940. After 
the entry of the United States in the 
war, Congress amended Sec. 5(b) of the 
Trading with the Enemy Act to spell 
out and extend the President’s block- 
ing and vesting powers. Amended Execu- 
tive Order No. 8389 prohibited, except 
with authorization of the Secretary of 


‘°l BoGERT, cit. supra note 2, sec. 226; 1 Scott, 
cit. supra note 1, sec. 128.3; RESTATEMENT, TRUSTS, 
sec. 155, comment j; Linn v. Downing, 216 II. 4, 74 
N.E. 729 (1905); Wooley v. Preston, 82 Ky. 415 
(1884): Calloway v. Smith, 300 Ky. 551, 186 S.W. 
2d 642 (1945); Hall v. Williams, 120 Mass. 344 
(1876). 

‘Sands v. Beach, 270 N.Y. 281, 200 N.E. 821 
(1936). 

“B. F. Goodrich & Co. v. Thrash, 15 Wash. 2d 
624, 131 P. 2d 734 (1943); see Horton v. Moore, 
110 F. 2d 189 (C. A. 6th 1940), cert. den. 311 U.S. 
692, rehearing den. 311 U.S. 785. 


the Treasury, all transactions involving 
“property in which any foreign country 
designated in this Order, or any national 
thereof, has at any time since or on 
the effective date of this Order had any 
interest of any nature whatsoever, direct 
or indirect.” 


Any property held in trust was con- 
sidered to be subject to the Executive 
Order even if a national of a foreign 
designated country had no interest in 
the trust fund other than a mere ex- 
pectancy. The U. S. Treasury will prob- 
ably apply the same interpretation to 
the regulations by which funds in which 
Chinese or North Korean nationals had 
any interest were blocked effective Dec. 
17, 1950.** It was never difficult, how- 
ever, during World War II, to obtain 
a license to administer such a trust and 
to distribute income or capital there- 
from to beneficiaries who were not 
deemed to be “blocked nationals.” In 
connection with Executive Order No. 
8389, banks or trust companies did not 
need a special license for transactions 
concerning trusts administered by them 
in which one or more blocked nationals 
had an interest, provided the transac- 
tions were not carried out at the request 
or upon the instructions of any 
blocked national. Banks and trust com- 
panies could also, in such cases, pay 
out income and principal without a spe- 
cial license to beneficiaries who were not 
blocked nationals.** Beneficiaries of 


48See U. S. Treasury Regs., secs. 500.20(a), (b), 
and 500.312, 15 Fep. Rec. 9040 (1950). 


“General License No. 30, 5 FeEp. Rec. 2863 


(1940). 
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discretionary trusts were therefore in a 
better position to obtain the use of 
blocked funds than persons who had an 
interest in funds held in the United 
States in the names of, or in accounts 
for, foreign banks or other foreign in- 
stitutions. 


Vesting Orders 


Vesting of enemy property is a far 
more radical measure than blocking. 
While the statute authorizes the block- 
ing of “any property in which a foreign 
national has any interest,”** it only per- 
mits the vesting of “any property or 
interest of,” which means belonging to, 
a foreign national. The President in 
delegating his power to the Alien Prop- 
erty Custodian authorized him to vest 
“any . .. property within the United 
States owned or controlled by a designa- 
ted enemy country or national there- 
of.”*6 By Executive Order No. 9788 of 
October 15, 1946, the Office of the Alien 
Property Custodian was abolished and 
its functions transferred to the Attorney 





“First Wark Powers Act, 1941, Title III, Sec. 
301, 55 Stat. 838, 50 U.S.C. Appendix, Sec. 5(b) 
(1) (B). 

#*Exec. Order No. 9095 of March 11, 1942, as 


amended by Exec. Order No. 9193 of July 6, 1942, 
7 Fev. Rec. 5205 (1942). 
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General.*7 The Attorney General there- 
fore does not have the right to vest 
more than property or interests which 
are owned or controlled by an enemy. 


During and after World War II the 
Government vested not only property 
which was held in the name of enemies, 
but also property which was deposited 
in the United States¢for the account 
of others, e.g., foreigq, banks, if the 
United States had reagn to believe that 
it belonged to enemies§* The usual vest- 
ing order issued by th¢Government pur- 
ported to vest only thy “right. title and 
interest” of enemy Wliens in certain 
property, e.g., property held in trust. 
However, the Government had also the 
power to, and did at times, issue so- 
called “res vesting orslers.” Such orders 
vested the entire property, not merely 
the “right, title and interest” therein 
belonging to enemies.*® 


Numerous cases, both under World 
War I and World War II vesting legis- 
lation, have set forth the rule that the 
government having vested the “right, 
title and interest” of an enemy individ- 
ual can have no greater right than the 
individual to whose interest it 
ceeds.*° 


suc- 


If trustees have discretionary power 
to select a recipient among a group of 
expectant beneficiaries and if some of 
the beneficiaries are enemy aliens and 
others are not, a so-called “res vesting 
order,” vesting the entire trust fund, 
would be improper. It would even be 
improper if all the members of the bene- 
ficiary group were enemy aliens, assum- 
ing that the trustees had not yet de- 
cided to distribute the principal of the 
trust. In case all beneficiaries were en- 


4711 Fep. Ree. 1198 (1946). By order of the At- 
torney General, dated Oct. 1, 1948 (13 Fep. REc. 
5660) the Office of Alien Property was created in 
the Department of Justice to handle all matters 
transferred to the Attorney General under Exec. 
Order 9788. 


48See, for example, Vesting Order No. 17472, 16 
Fep. Rec. 2204 (March 9, 1951), vesting the ac- 
counts “maintained in the name of Union Bank of 
Switzerland, Vevey, Switzerland, and owned by 
persons whose names are unknown. F-63-139 
(Vevey).”; similarly Vesting Order No. 17474, 
vesting the same type of accounts held in the name 
of Credit Suisse, Chur, Switzerland, 16 Fep. Rec. 
2241 (March 10, 1951). 


4°See Bishop, Judicial Construction Of the Trad- 
ing With The Enemy Act, 62 Harv. L. Rev. 721 
(1949); Clark v. Edmunds, 73 F. Supp. 390 (D.C. 
Va. 1947); Stern v. Newton, 39 N.Y.S. 2d 593 
(Sup. Ct. N.Y. 1943). 


50Sutherland v. Selling, 16 F. 2d 865 (C.A. 9th 
1926); Clark v. Continental National Bank, 88 F. 
Supp. 324 (D.C. Neb. 1949); Kahn v. Garvan, 263 
Fed. 909 (S.D. N.Y. 1920); People ex rel. Beha, 
256 N.Y. 177, 176 N.E. 133, cert. den. 282 U.S. 678 
(1931); Chase National Bank v. Reinicke, 76 
N.Y.S. 2d 63 (Sup. Ct. N.Y. 1947); Matter of 
Bendit, 124 Misc. 697, 209 N.Y. Supp. 682 (Surr. 
Ct. N.Y. 1925); Knutzen’s Estate, 191 P. 2d 747 
(Super. Ct. Calif. 1947). 
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emy aliens, the Attorney General would 
also not be entitled to receive the in- 
come of the trust as long as the trustees 
have the right to accumulate it and are 
accumulating it. Under a typical “right, 
title and interest” vesting order, there 
would be nothing which the Attorney 
General could receive or lay claim to in 
case the trustees had not made a distri- 
bution or determination in favor of 
enemies. Therefore, if the group of ex- 
pectant beneficiaries consists in part of 
enemies and in part of non-enemies, the 
trustees can avoid the effect of vesting 
by distributing all the income and, in 
the event that the trust should terminate 
during the existence of war legislation, 
the principal, to non-enemies. 


Foreign Currency Laws 


Currency control laws are in effect in 
most foreign countries. Under these laws 
foreign governments require their resi- 
dent citizens, and sometimes also aliens 
residing within their jurisdiction, to re- 
port foreign assets available to them. In 
many instances the laws provide for the 
compulsory surrender of such foreign 
assets in exchange for compensation in 
domestic currency. If a national or 
subject of such foreign country has a 
right to claim a definite part of the 
income or principal of an American 
trust, he would have to report and in 
many cases surrender his interest to his 
government. There is probably nothing 
to report, and there is definitely nothing 
of any substance he can surrender, if 
he has but a mere expectancy. It should 
be borne in mind that a foreign settlor 
of an American trust, who has reserved 
the right to amend or revoke the trust, 
might be forced by his government to 
exercise such reserved rights and there- 
by make the trust property available to 
that government. 


On May 24, 1940 the Queen of the 
Netherlands issued a wartime decree 
vesting in the Royal Netherlands Gov- 
ernment title to all foreign assets as well 
as to certain claims belonging to persons 
domiciled in the Kingdom of the Nether- 
lands. The American courts have, with 
certain limitations, given effect to this 
decree with respect to assets held in the 
United States.°' Again, however, it was 
also never doubted that the Govern- 
ment of the Netherlands could not vest 
more than the person domiciled in ihe 
Netherlands could claim. 


5\Anderson v. N. V. Transandine Handels Maat- 
schappij, 289 N.Y. 9, 43 N.E. 2d 502 (1942); 
Gruenebaum v. N. V. Oxyde Maatschappij Voor 
Ertsen en Metalen, 57 N.Y.S. 2d 152 (Sup. Ct. 
N.Y. (1941); cf. Matter of Kahn, 179 Misc. 939, 
38 N.Y.S. 2d 839 (Surr. Ct. N.Y. 1942). 


In this connection, the decision in 
Matter of Van Dam** is of interest. A 
decedent domiciled in New York died 
there in 1941. He had bequeathed his 
residuary estate in equal shares to his 
brothers and sisters, all of whom were 
Netherlands citizens. However, he gave 
his executor discretionary power®* to 
withhold payment of these bequests if 
in its opinion the beneficiaries would 
not have the full and unrestricted bene- 
fit or use or control of the property. 
Upon the death of the testator, the ex- 
ecutor, exercising its discretion, with- 
held the payments to the Dutch benefi- 
ciaries. The Netherlands Government ap- 
peared in the Surrogate’s Court, claim- 
ing ownership of the shares of the for- 
eign beneficiaries. The court, while ac- 
knowledging the right of the Nether- 
lands Government to seize property un- 
der its vesting decree, decided that it 
could not compel the executor to pay 
out the bequests as long as the executor 
in the exercise of its discretion decided 
to withhold them. Presumably, the court 
added, the testator had conveyed the 
discretion for the very purpose for which 
it was now being exercised, namely. to 
avoid seizure by a foreign government. 

(To be concluded next month) 
43 N.Y.S. 2d 184 (Surr. Ct. N.Y. 1943). 


"The applicable clause as set forth in the opin- 
ion, read: 





“If in the opinion of my executor any beneficiary 
entitled to receive a portion of my estate would not 
have the free and unrestricted benefit or use or 
control of the money or other property due him or 
her, or if other special circumstances make it ap- 
pear desirable, in the opinion of my executor, that 
payment thereof should be withheld, then the share 
of such beneficiary shall be retained by my execu- 
tor and invested by it in securities which are legal 
for trustees under the laws of the State of New 
York, and the income thereof collected and paid 
to or in the discretion of my executor, applied to 
the use of such beneficiary at such times, in such 
manner and in such amounts as my executor may 
deem best during the life of such beneficiary, and 
upon his or her death my executor shall transfer 
and pay over the said share to the executor, admin- 
istrator or other person authorized and entitled to 
collect and receive the estate of said beneficiary. 
However, if at any time during the life of such 
beneficiary, my executor shall determine that such 
beneficiary shall be in a position to freely enjoy 
the benefit, use or control of the money or other 
property constituting such share, my executor shall 
transfer and pay over the same to such beneficiary. 
My executor may also, in its discretion, at any time 
transfer and pay over any portion of the share of 
such beneficiary to or apply the same to the use 
of such beneficiary in such manner as it may deem 
proper, if in the judgment of my said executor 
such payment or application shall be for the best 
interest or welfare of such beneficiary. I further 
direct that if any beneficiary under my Will shall 
at any time be in the United States of America, he 
or she shall thereupon become absolutely entitled 
to payment of his or her share forthwith and with- 
out further restriction, or withholding on the part 
of my executor.” 


£ t& & 

Office workers at the First National 
Bank in Wilkinsburg, Pa., near Pitts- 
burgh, voted 41-2 against AFL last 
month. An effort to unionize them was 
part of a new drive to sign up white 
collar workers. 
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e There may be occasions when 
you will be asked to recommend a secu- 
rities custodian or investment advisor 
in New York. In a_ booklet entitled 
“TRUST, CUSTODY AND INVESTMENT 
SERVICES” we describe facilities and 
viewpoints geared to the needs of today. 
We will be pleased to send you a copy 


on request. 
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Wituiiam N. Enstrom, Chairman of the Board Ricuarp H. West, President 
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ATTENTION ARRESTERS IN TRUST ADS 


HE climate of trust ads lately com- 

ing to our notice continues friendly, 
with newspaper introduction to the vari- 
ous corporate fiduciary skills almost a 
personal handshake. Here are some re- 
cent illustrations: 

“Investment Counsel . . . Buy. Sell. 
Get into the market. Get out of the 
market . . . Whose judgment will you 
trust?” Describing the confusion which 
often besets an investor, Chicago Title 
and Trust Co. offers to solve the riddle 
through its Investment Counsel Service, 
at the same time giving telephone ex- 
tension number and suggesting that the 
reader send for booklet on investing. 
eo we “Protect your family by Pre- 
Probate Planning” is the catchy and 
alliterative beginning of a Lynchburg 
(Va.) Trust & Savings Bank ad direct- 
ed to the head of the family, outlining 
three practical steps. ..... “Careful 
estate planning is part of good financial 
housekeeping,” accompanied by a boiler- 
plate picture of a mother and three 


Smart about 
@ lot of things... 


Woman. Take note of the planned 
perfection of her costume, the 
smooth way her home is run, the 
she mothers her children. She 
recognises the time these responsibilities 
require and how they will mulsiply if 


the day comes when she will be carrying the 


children was Lincoln Rochester (N.Y.) 
Trust Co.’s way of presenting similar 
ideas to the distaff side. 

“Big but friendly!” shows a 
genial policeman who makes safe pass- 
age across the street for a little school- 
girl. National City Bank, Cleveland, uses 
it also to describe the convenience of 
its branch offices, listed in the ad...... 
“Some castles in the air come down 
with a bang!” is another pertinent title, 
used by Land Title Bank & Trust Co., 
Philadelphia, with spot photos of mod- 
ern houses superimposed upon castles, 
to lead into an explanation of the im- 
portance of title insurance. 


“Why Mr. D. Shouldn’t Pay Income 
Tax On This ‘Dividend’” is a good 
hook for any man’s curiosity, especially 
when set above the facsimile of an $874 
check in a First National Bank of Chi- 
cago ad featuring its agency service and 
the value of records for income tax 
preparation. This check was not a year- 
end extra dividend, as Mr. Doe thought, 





entire burden alone. That is why she is glad 
that her husband, with the approval of his 
attorney, has named the Trust Company of Georgia 
as executor of his will. She is complimented by 
his thoughtfulness because she knows that 
under today's complex conditions it is a full- 
time jod to manage an estate. She knows, too, 
that the Trust Company will not only handle 
the many problems involved in settling her 
husband’ s estate with the competence that 
follows experience, but also with personal 
interest and understanding. And, in 
doing so, her hands will be free 
for her most important job . . . 
reconstructing a life for herself 
and her children. 


Coorgia’s Lergen 


end Atlanse’s Olden Trust Department 


TRUST COMPANY 


OF GEORGIA 


Twe convenient locations: 
Mein Ofice— Edgewood at Pryor 


West Peachtree Ofice— West Peachtree at Third 


MEMBER: FEDERAL RESERVE SYSTEM + 
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Recent skillful ad addressed to women 
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but a return of principal in a reorgan- 
ization. 


A sketch of two men (one obviously 
a doctor) looking out the window at a 
construction job could well have been 
a better and more important feature 
accompanying the words, “ ‘You Finish 
It!’ Builders, Doctors and Executors of 
Estates have Specialists’ jobs.” Mont. 
clair (N.J.) Trust Co. thus emphasizes 
the difficulties facing individual execu- 
tors who are capable men, but trained 
and busy in other fields. ..... “You 
want your executor to be StricTLy Im- 
PARTIAL” heads a discussion about heirs 
who want special favors, and the ad- 
vantages of executors who are trained to 
be impartial. American National Bank 
& Trust Co., Danville, Va., printed this 
in three brief paragraphs—a great en- 
couragement for reading through to the 
end. 


ree “the smart, the Knowing Wo- 
man” is the modern, well-dressed young 
matron who, the Trust Company of 
Georgia, Atlanta, says, is “Smart about 
a lot of things.” This ad is a skillful 
bit of education to overcome the dis- 
appointment of women who find them- 
selves not named executor. It describes 
the lady’s understanding of 
clothes, of running a home, of caring 
for her children, and includes the fact 
that she is complimented by her hus- 
band’s thoughtfulness in naming the 
Trust Company and leaving her free 
for her ‘most important job’ of recon- 
structing the family life. 


‘ °’ 
smart 


A Saturday Open House invitation 
shows new facilities by a picture and 
floor plans, gives a one-paragraph his- 
tory of the bank, and introduces the 
new trust officer, listing his qualifica- 
tions and thus drawing attention to the 
various activities of the department. 
Florida Bank & Trust Co., Winter Park, 
does this under the sub-heading: “Now 
a Complete Trust Department.” 


aA & & 


Trust Public Relations 


The definition of public relations is 
really “that part of business which goes 
beyond the dollar figures on our books 
and concerns itself with people,” Walter 
H. Bischoff, assistant vice president, Old 
National Bank, Evansville, declared at 
the p.r. panel at the Indiana Trust Con- 
ference, held in Muncie on May 15. 
“Without the invisible asset of public 
confidence and good-will, we would have 
few dollars to invest . . . Public Rela- 
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tions is not something to get around 
to if we have time,” but must take its 
place as “one of the most important 
concerns of top management.” 


In the discussion led by Judd Leigh- 
ton, vice president and trust officer, 
First Bank & Trust Co., South Bend, on 
relations with directors and commercial 
officers, it was said that members of 
the trust department should take the 
initiative in seeking the assistance of 
directors for development of new busi- 
ness, and that the trust and commercial 
departments should cooperate in direct 
mail promotion by enclosing each other’s 
folders and circulars. 

The services of the trust department 
in connection with bookkeeping, ac- 
counting, tax computation and disburs- 
ing facilities should be offered to attor- 
neys, according to the session on co- 
operation with the legal profession, led 
by Stephen Barnett, vice president and 
trust officer, First National Bank, Elk- 
hart. Attorneys would then see that they 
and trust officers operate in two phases 
of the same field, and would become 
department boosters. 

When using finance forums, it is im- 
portant to plan all details in advance, 
including the ‘follow-up,’ Robert Har- 
grave, trust officer, Citizens 
National Bank, Evansville, told the con- 
ference. When staging at his bank the 
first forum in Indiana, fifty per cent of 
those invited actually attended, wives of 
directors and officers invited not less 
than ten women each, and newspapers 
sent their own reporters to the meetings, 
insuring ample coverage of each session. 


assistant 


Top management must be sympathetic 
to the bank’s public relations program, 
it was urged during the session led by 
Willis B. Conner, Jr., vice president, 
Merchants National Bank, Indianapolis. 
While every action of the bank affects 
the public, it is important to direct some 
public relations activities to young 
people, especially high school and col- 
lege students. 

Summing up the discussions, Mr. Bis- 
choff stated that making and holding 
friends is the most important ingredient 
for building a successful banking busi- 
ness, and since actions speak louder 
than words, public relations must be 
“lived” by the entire bank staff. The 
bank’s consideration of other people 
will be the measure of the consideration 
given the bank by the public. 


2° h 


PUBLIC RELATIONS 
IN ACTION 


From Dallas comes the report of a 
baseball game where a bank really made 
a home run. The ball club president had 
rented the Cotton Bowl and was out to 
set a record for minor league attendance 
on opening day. First National Bank’s 
president Wooten saw a public relations 
opportunity, made a deal with the ball 
club, and sent complimentary tickets to 
every local school; grade, high, paro- 
chial and private and to orphanages. 
Several boys below the age minimum 
telephoned for special consideration. Mr. 
Wooten said he “let every one of them 
talk me into it.” In all, the bank paid 
for 17,632 tickets taken up at the open- 
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ing game, got newspaper publicity for 
weeks, and received 2,000 letters of 
thanks, most of them from girls. 

Celebrating its 75th anniversary year, 
the bank gave three tremendous parties 
last year. 


Television is the medium for another 
successful venture of this bank, for it 
sponsors a 6 p.m. show every Sunday 
called “Opportunity Knocks.” This is a 
combined job-getting and help-wanted 
program with a panel consisting of 
Southern Methodist University’s head 
of the management engineering depart- 
ment, the Dallas chief of the Texas Em- 
ployment Commission, and one other. 
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WHERE THERE'S A WILL 


ARTHUR H. VANDENBERG, distinguished 
United States Senator from Michigan, 
named his three children principal bene- 
ficiaries of his will which disposes of an 
estate tentatively estimated at $150,000. 
After directing that all death taxes, in- 
cluding those imposed by reason of life 
insurance or other property not passing 
through probate, be paid out of his estate 
and not charged to any beneficiary, the 
late Republican foreign policy leader be- 
queathed to his son all his papers and 
documents relating to “my official posi- 
tion in public life.” Had his son not sur- 
vived, the executor, Michigan National 
Bank at Grand Rapids, was directed to 
seal the items and deliver them to a 
library at the University of Michigan, 
with the express condition that they not 
be opened until ten years after the Sen- 
ator’s death. The son is urged to deposit 
the papers ultimately with the library 
but this and publication of their contents 
in the interim are left to his discretion. 
Cash bequests include $10,000 to Mr. 
Vandenberg’s son and two daughters, 
$5,000 to three grandchildren, $7,500 to 
his physician and $1,000 to his secretary. 
The residue of the estate is divided 
equally among the children. 


GEN. CHARLES G. DAWES, former vice 
president of the United States, left an 
estate estimated at $1,000000. North- 
western University is bequeathed his 
collection of documents relating to the 
Northwest Territory, to be housed in 
property deeded to the University by 
Mr. & Mrs. Dawes in 1942. Silverware 
belonging to the General’s great-great- 
grandparents goes to the Boston Museum 
of Fine Arts, supplementing a portion 
of the set already there. After bequests 
to household employees, the General 
placed the rest of the estate in trust 
with his brother and City National Bank 
and Trust Co. of Chicago, of which he 
was board chairman. Mrs. Dawes is the 
beneficiary for life, subject only to a 


$2,500 annuity for the testator’s sister. 
Advantage was taken of the marital de- 
duction by trust with power of appoint- 
ment in Mrs. Dawes exercisable by her 
will. In default thereof, the trust contin- 
ues for the benefit of descendants. Gen. 
Dawes explained the omission of char- 
itable bequests in his will on the ground 
that during his lifetime he had erected, 
at a cost exceeding $400,000, hotels in 
Chicago and Boston for indigent per- 
sons. 


RAWLINS L. COTTENET, for 42 years a 
director of the Metropolitan Opera Com- 
pany and instrumental in bringing to 
America many stars including Caruso 
and Toscanini, bequeathed certain works 
of art to his sister for life, with one pass- 
ing on her death to the Museum of the 
City of New York and the others to 
the Carolina Art Association. This near- 
est relative of Mr. Cottenet was given 
the other items and personal effects with 
a request that she select a piece for 
each of three named individuals. 


In addition to a cash bequest of $25,000, 
the sister will also receive the income 
from the residuary trust, set up with 
herself, an attorney and City Bank 
Farmers Trust Co. of New York as trus- 
tees — likewise named executors. Upon 
her death, one-half the principal will 
go to a cousin and the other half to the 
son of another predeceased cousin who 
would otherwise have taken a quarter 
share. 


CHARLES L. EIDLITZ, former impartial 
chairman of the Electrical Manufacturers 
of New York, gave his daughter his per- 
sonal effects and the right to occupy his 
residence provided she notifies the exe- 
cutors within six months after letters 
testamentary have been issued. The rest 
of the estate is placed in trust, with 80 
per cent of the income payable to the 
daughter and the remainder to her hus- 
band. If she dies before him, the 80 per 
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cent share is to be divided between their 
two children; a comparable provision is 
made with respect to her husband’s fifth. 


Upon the death of both the daughter 
and son-in-law, the principal is payable 
to the children or their issue. Bankers 
Trust Co. of New York and the son-in- 
law are appointed executors and trustees, 
a codicil providing that, because the 
son-in-law is thoroughly familiar with 
the testator’s affairs, he is to be per- 
mitted to continue “to take charge of the 
details of my estate and to maintain an 
office therefor in behalf of the estate,” 
so long as he deems it advisable, the cost 
to be borne by the estate. 


JOHN M. PERRY, senior member of the 
prominent New York firm of Rathbone, 
Perry, Kelley & Drye, gave his wife, 
whom he named executrix, an outright 
bequest of $200,000 and all real property 
and personal effects. A legacy of $30,000 
is left to his daughter. The residue is 
left in trust for members of the family, 
with Central Hanover Bank and Trust 
Co. as trustee. 


GEORGE ALBERT SMITH, president of 
the Church of Jesus Christ of Latter 
Day Saints, and as such leader of nearly 
a million Mormons, left a simple will in 
which at the age of 80 he bequeathed to 
his three children the “worldly estate 
with which it has pleased my Heavenly 
Father to bless me.” The estate is esti- 
mated at $100,000 by the executor, Zion’s 
Savings Bank and Trust Co. of Salt Lake 
City, of which Mr. Smith was president. 


IpA C. SKIFF, widow of the founder of 
the Jewel Tea Co., gave cash bequests 
totalling $262,000 to 23 relatives and 
friends. To her long-time female compan- 
ion, Mrs. Skiff left a $20,000 legacy, a por- 
tion of her Short Hills (N. J.) estate (the 
larger part going to a nephew) and the 
income from a $150,000 trust fund set 
up with Irving Trust Co. of New York, 
which is also named sole executor. The 
beneficiary may request a maximum of 
$2,000 annually from principal to meet 
any emergency or for her comfortable 
maintenance. The remainder on her death 
passes to two of Mr. Skiff’s brothers, 
who receive $30,000 bequests as well as 
the residue of the estate. Certain Florida 
property, stated to be the testatrix’ win- 
ter residence in connection with an open- 
ing declaration that New Jersey is her 
domicile, is devised to two nieces, who 
are named executrices of the Florida 
estate. The total estate is estimated at 
$1,000,000 or more. 


THOMAS G. BuRCH, retired United 
States Senator from Virginia, left an 
estate appraised at $1,000,000, naming 
Piedmont Trust Bank of Martinsville as 
executor and trustee. Mrs. Burch is 
beneficiary of a trust fund, while the 
Senator’s home and $10,000 are set aside 
for a town library. Three $10,000 char- 
itable bequests are included in the will. 
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JUNIOR ACHIEVEMENT BANKS 
TRIPLE IN YEAR 


F the forty-five banks in thirty- 
(C) three communities sponsoring Jun- 
ior Achievement groups for the 1950- 
51 school year eighteen conducted J. A. 
banks, making this activity the most 
popular among bank-sponsored groups. 
Since Fulton National Bank, Atlanta, 
increased its six J. A. “banks” of last 
year to twelve this year, the total num- 
ber of junior groups engaged in banking 
grew in one year from nine to twenty- 
nine. 


The Bank of Achievers. a junior bank 


Bank of 


under 


m 


~. 


sponsorship of the 


Poo 
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President of the Junior Achievement Bank 

of San Francisco, James Gould, 17, gets ex- 

pert advice on how to run a teller’s cage 

from L. M. Giannini, president of the Bank 
of America. 


N.T.&S.A., San 


how the 


Francisco, 
banking project 
works. The other 39 junior companies 
in the San maintain 
checking accounts with the miniature 
bank (capital: $75.) which operates a 
teller’s window five nights a week at 
the J. 


lar statements for its 


America. 
illustrates 


Francisco area 


A. headquariers, provides regu- 
customer com- 
panies, and gets its income from ser- 
vice charges. sale of printed checks, 
and interest paid on occasional short- 
term loans. Teen-age members of the 
Bank of Achievers take turns at its vari- 
ous duties, but all are simultaneously di- 
rectors, stockholders, and workers. 


Other current sponsors of J. A. banks 
are: Bank of America, San Diego; Bank 
of California, Portland. Ore.: 
Bank & Trust Co., Denver; Chemical 
Bank & Trust Co.. New York: Essex 
Trust Co., Lynn, Mass.; First National 
Bank, Peoria; First National Bank, Phil- 
adelphia; First Wisconsin National 
Bank, Milwaukee; Hartford-Connecticut 
Trust Co.; Huntington National Bank, 
Columbus; National Shawmut Bank, 
Boston; Peoples-First National Bank & 
Trust Co., Pittsburgh; Providence (R.I.) 
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Union National Bank & Trust Co.; 
Seattle First National Bank, Spokane; 
Springfield (Mass.) National Bank; 
Winters National Bank & Trust Co., Day- 


ton. 


These junior banks are part of a na- 
tional program giving 17,000 boys and 
girls between the ages of 15 and 21 
practical, spare-time education in the 
American free enterprise system (T.&E., 
July 1950, p. 481). Over a thousand fi- 
business and industrial firms 
are sponsoring the young people’s “com- 
panies” which produce a wide variety 


nancial, 






Officers of the Bank of Achievers learn 
procedures for operating their company from 


advisor Dick Gock. 


of goods and services and liquidate at 
the end of each school year. 


Banking institutions were among the 
first American business organizations to 
sponsor Junior Achievement companies 
under the national expansion program 
started in 1943. Though slow in winning 
its way, this year junior banking was 
the most popular among the bank-spon- 
sored activities. The second most popu- 
lar activity was woodworking, which 





For 


Ancillary Trust Service 


In 


had ten companies. Plastics and the 
needle trade took third place with four 
groups each; chemicals and sales had 
three apiece. Although eleven banks 
which had sponsored groups in 1949-50 
dropped them this year, eighteen held 
over, and twenty-seven new sponsors 
came in. Current sponsor-banks not list- 
ed above are: Bank of New York & Fifth 
Ave. Bank; Bank of St. Louis; Bronx 
County (N.Y.) Trust Co.; Citizens Na- 
tional Bank, Waukegan; Colonial Trust 
Co., Pittsburgh; Continental Illinois Na- 
tional Bank & Trust Co.; County Trust 
Co., Port Chester (N.Y.); Crocker First 
National Bank, San Francisco; Dollar 
Savings Bank, Dry Dock Savings Bank, 
and Federation Bank & Trust Co., all 
of New York City; First National Bank, 
St. Paul; First National Bank, Houston; 
Hillside (N.J.) National Bank; Lincoln 
National Bank, Newark; Merchants Na- 
tional Bank, New Bedford; Midland 
Bank, Minneapolis; Mississippi Valley 
Trust Co., St. Louis; National Bank of 
Detroit; Pennsylvania Co. for Banking 
and Trusts; Peoples Bank and Trust Co., 
Westfield, N. J.; Peoples Federal Sav- 
ings & Loan Ass’n. Peoria; Philadelphia 
National Bank; Rhode Island Hospital 
Trust Co.; South Brooklyn Savings 
Bank; Toledo Trust Co.; Wells Fargo 


Bank & Union Trust Co., San Francisco. 
A A A 


Women Trust Officers 


There are 31 women trust officers and 
135 assistant trust officers in the United — 
States, according to a recent survey made 
for the Association of Bank Women by 
its membership committee headed by Miss 
Hilda H. Hoffman of Bowery Savings 
Bank. There were 6,013 women bank of- 
ficers at the end of 1950, a gain of 6% 
over 1945 and 30% over 1944. They repre- 
sent about 8% of all bank: officers. All 
but 44 of the trust officials are in the 
East, the Mid-West has 37, the West 7. 
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Roy M. Huff, Vice President and Trust Officer 
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HOW DO WE KEEP 


‘. OUR ECONOMY STRONG? 


J. CAMERON THOMSON 


a: 

4: President, Northwest Bancorporation; and 

4° Chairman, Subcommittee on Monetary, Fiscal and Credit Policy 
of Committee for Economic Development 


F we a to end the aggression of 
I world @@mmunism, we must keep our 
economy rong. It is the basic aim of 
the Comms‘tee for Economic Develop- 
ment, in fact, to develop policy recom- 
mendations that will contribute to the 
development in our economy of what 
we have called dynamic stability; that 
is, stability that is not gained at the ex- 
pense of freedom, economic growth and 
rising living standards. 

The literature of economic stabiliza- 
tion has built up a strong and large vol- 
ume of argument against depression. It 
is not as strong on what to do about 
inflation. Price and wage controls will 
not by themselves stem the tide of in- 
flation. They deal largely with symptoms 
rather than the underlying causes. The 
CED has proposed a five-point program 
for fighting inflation. 

Both for fighting the menace of com- 
munism and for curbing inflation, we 
need a program for the expansion of 
production. The CED thinks expendi- 
tures can and should be reduced by some 
$6 billion from the $74 billion proposed 


In address before Spring Meeting of Association 
of National Advertisers, Hot Springs, Va. 


for fiscal 1952 in the President’s budget. 
. . - But it may be unrealistic to expect 
that this cut will be made. Rather than 
risk a deficit by proposing to raise taxes 
only enough to balance the budget with 
the full amount of desirable expenditure 
reduction, we recommend raising taxes 
enough to balance the budget after a 
minimum for expenditure cuts. If we 
are successful we will have an anti-infla- 
tionary budget surplus. 


On the basis of $3 billion minimum 
expenditure cut, CED recommends 
prompt enactment of a $10 billion tax 
increase, which would balance the cash 
budget for fiscal 1952 as a whole. There 
should be minimum restraint on produc- 
tion and maximum restraint on inflation. 
Finally, to be most effective in checking 
inflation, the 1951 tax program should 
exert its main impact on restraining 
consumption expenditures. 


For the individual income tax we 
recommend an additional 5% tax on 
the taxable income that remains after 
present exemptions have been taken and 
the present tax has been paid. A flat in- 
crease in the rates of tax in each bracket 
would be extremely harsh for the upper 
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income groups, who already pay a large 
share of their income into the Treasury. 
We call for $514 billion of new revenue 
from excises. Finally, there should be 
further study and action to plug the loop- 
holes in our tax system. 


The Treasury estimates that only 
about 37% of the total personal income 
expected in 1951 will be subject to in- 
come taxation. Excise taxes can tap the 
huge remainder. Because they will not 
apply to the basic necessities of life, 
such as food, they will not affect the 
poor more than the rich, since the poor 
spend a greater proportion of their in- 
comes on items that will remain untaxed, 

For the first time in 12 years, there 
is flexibility in the market for govern- 
ment securities. Through effective con- 
trol of credit, the Federal Reserve can 
check the increase in one of the primary 
sources of inflation. 

Monetary policy shares with tax and 
budget policy the virtue of impersonal- 
ity. Unlike direct controls, these indi- 
rect and more fundamental controls 
have a permanent place in the free econ- 
omy. They do not dictate the terms of 
the multitude of individual decisions 
that makes up the market. 

They encourage or discourage finan- 
cial expansion, but they do not prescribe 
the channels through which economic 
activity shall flow. The CED has always 
believed that the basic tools for economic 
stabilization are these non-coercive in- 
direct controls. 

The fifth point in the CED's recom- 
mendation for a balanced financial pro- 
gram is a national campaign to encour- 
age savings. More than an educational 
program is needed, however. We need a 
clear, consistent and balanced national 
policy against inflation. What is needed 
is restraint on the part of pressure 
groups and a more vocal and economic- 
ally educated general public. 

Advertisers have a responsibility to 
publicize more than the products they 
have to sell. No group is better equipped 
to bring to the public a better under- 
standing of our economy, our society, 
and our political institutions. The goal 
of economic stability will be reached 
much sooner if we have an alert and 
educated citizenry. 


A A A 


Incompetence: 42% .. . More 
business houses failed in 1950 because 
of incompetence of the management 
than for any other reason, according 
to a survey completed by Dun & Brad- 
street, Inc. 
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A. I. B. HIGHLIGHTS 


(Continued from page 381) 


place, when a husband or wife purchases 
property and causes title thereto to be 
taken in their names jointly as tenants 
by the entirety, a gift is involved which 
is likely to be taxable under federal gift 
tax laws. Similarly, when they decide 
to terminate the survivorship feature of 
their joint ownership, and convert to 
tenancy in common, a taxable gift may 
occur. As to estate and inheritance taxes, 
the rule adopted by the Federal Govern- 
ment is quite clear. It simply ignores 
the device, and it seems clear that no 
savings in federal estate tax can be 
achieved.” The use of joint survivor- 
ship can also result in severe federal in- 
come tax penalties, particularly in a 
period of rising prices, because the cost 
basis in computing capital gain is the 
original acquisition price rather than 
the possibly higher date-of-death value. 

“Entirely apart from the question of 
taxes,” Mr. Gathright concluded, “there 
are a number of serious disadvantages 
involved in the indiscriminate use of the 
joint survivorship arrangement. If the 
co-owners disagree or are divorced, 
many troublesome and complicated legal 
problems are likely to arise. If one of 
co-owners becomes incompetent so that 
title of his property is passed to a com- 
mittee, the consequences can be particu- 
larly serious. Everything considered, it 
seems clear that the jont survivorship 
device affords no satisfactory substitute 
for the services of the attorney or the 
estate planner.” 


A A A 


Measuring Quality of 
Railroad Bonds 


Popular standards for judging the 
quality of railroad bond investments 
are not always accurate in determining 
permanent quality, according to a study 
on the “Measurements of Railroad Bond 
Quality,” recently completed by the Sav- 
ings and Mortgage Division of the 
American Bankers Association. John W. 
Kress, executive vice president of The 
Howard Institution, 
N. J.. is chairman of the Division’s Com- 


Savings Newark, 
mittee on Investments which made this 
comprehensive study. 

“Investing institutions have made a 
practice for many years of placing con- 
siderable importance on such quality 
factors as ratings, times fixed charges 
earned, market field, and a comparison 
of operating ratios,” Mr. Kress com- 
mented. “‘All too often, the decision has 
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been reached to make an investment 
based upon quality characteristics which 
measured up well at the time, but later 
proved unreliable.” 


The Committee carried on intensive 
research as to the investment experience 
with 22 railroad bonds during the favor- 
able years of 1926, 1927, and 1928; the 
depression year of 1932; and the recov- 
ery year of 1938, in relation to the gen- 
eral or background factors which would 
reflect the quality of the investmenis. 
Three major conclusions resulted: 

1. The popular indices of quality, such 
as yields, ratings, and times fixed charges 
earned, have a limited value in determin- 
ing permanent investment quality, and 
should not be relied upon as the sole 
criteria of investment position. 

less well known but readily 
available measurements of quality such as 
margin of safety, operating ratio, and the 
trend in working capital, when used as a 
cross-check with other quality character- 
istics, are more dependable. 


2. Some 


3. There is no single measurement of 
quality which can be relied upon by itself 
for the determination of investment merit. 
It requires the study of numerous indices 
of quality both alone and in combination 
with others. 


A A A 
Productivity and Prices 


There is some ground for hope that 
we have already seen the worst of the 
current inflationary movement which be- 
gan last June. 


However, the current inventory and 
price readjustment will not restore prices 
to the former level — because . . . the 
rise in prices naturally led to demands 
for compensating increases in wage rates. 


A rise of wage rates was also encouraged 
by the increased demand for labor to 
meet the requirements of a rapidly ex- 
panding economy. 


These wage advances became frozen 
into a higher cost structure which exerts 
strong pressure for compensating price 
increases and may be expected to con- 
tinue. Indeed the process of rising wages 
and rising prices is still underway. 


The trend of prices over the balance 
of this year will depend largely upon 
the agricultural situation. If the prices 
of meat and other foodstuffs are held in 
line by favorable agricultural conditions 
the pressures for increasing wage rates 
would be greatly alleviated. The surest 
gauge to the trend of prices in the 
months ahead is the index of agricultural 
production. 


Looking farther ahead — over the 
next decade or so — the primary re- 
quirement for price stability is con- 
stantly increasing efficiency in produc- 
tion. When productive efficiency is ris- 
ing, higher wages can be paid without 
charging higher prices; or, to put the 
matter another way, we can pay the 
same wages and reduce selling prices. 
Increasing productivity, or man-hour 
output, is the only means by which the 
ratio of wages to prices can be improved 
and standards of living raised. 


Increasing productivity is thus the 
long-term safeguard against rising 
prices. Increasing productivity is also 
indispensable to the realization of the 
social welfare programs in which the 
American people are so deeply inter- 
ested.—HAROLD G. MOULTON, President, 
The Brookings Institution, in address at 
the Sixth Annual Time Study and Meth- 
ods Conference, April 19, 1951. 
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Books 


Major Tax Problems of 1951 


Edited by LOUIS M. BROWN. Matthew Ben- 
der & Co., Albany 1, N. Y. 661 pp. $13.50. 


This is the compilation of 24 studies 
presented by top-notch tax men at the 
Third Annual Institute on Federal Taxes 
at the University of Southern California 
School of Law. The volume opens, ap- 
propriately enough, with an excellent 
paper by Merle H. Miller on “Tax Plans 
That Failed.” Other discussions of special 
interest to this audience include: 


“Life Insurance in Community Prop- 
erty Estate Planning” (Richard S. Braw- 
erman), “Tax Consequences of Widows’ 
Elections in Community Property States” 
(Valentine Brooks), “Testamentary 
Charitable Remainders” (Bert A. Lewis), 
“Tax Valuation of Good Will” (Arthur 
A. Armstrong), and “Preparation of 
Claims for Refund and _ Protests” 
(Arthur B. Willis). 


Annotated Forms for Tax Practice 


ROBERTS, SCHULTZ & MAYER. Prentice- 
Hall, Inc., New York 11. 645 pp. $8.50. 


The authors are peculiarly qualified to 
prepare this helpful manual, all three 
being certified public accountants as well 
as attorneys. The emphasis is on the 
forms, with relevant procedural phases 
being commented on in the annotations. 
Estate and gift tax returns are not in- 
cluded but there is a chapter of forms 
relating to estates and trusts. Other chap- 
ters deal with forms relating to income 
tax returns, payment of tax, dividends 
paid credit, personal holding companies, 
accounting methods, nontaxable’ ex- 
changes, regulated investment companies 
and foreign entities. Separate chapters 
are devoted to conference procedure be- 
fore the Bureau, practice before the Tax 
Court, and claims for refund. 


This unique volume should prove ex- 
tremely useful to the practitioner. 


The Corporation Income Tax 


RICHARD GOODE. John Wiley & Sons, Inc., 

New York 16. 242 pp. $3.00. 

This is a rather unusual book, apprais- 
ing the effects of the corporation income 
tax on national income and employment, 
wages, prices, investment and savings. 
It deals also with the broad political 
aspects of tax policy. The author, now 
assistant professor of economics at the 
University of Chicago, was formerly an 
economist with the qreasury Department 
and fiscal analyst at the Bureau of the 
Budget. His conclusion is that, while the 
corporation income 1ax has some economic 
defects and lacks Jne niceties of the pro- 
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gressive individual income tax, it is sec- 
ond only to the latter in the nation’s tax 
structure. It deserves, therefore, to be 
continued. 


ARTICLES 


Insurance to Fund Stock-Retirement 
and Buy-and-Sell Agreements 


ALBERT MANNHEIMER. Taxes, May 1951. 


This is a comprehensive discussion of 
the title subject, with emphasis on the 
largely ignored tax problems incident to 
stock retirement arrangements as dis- 
tinguished from buy-and-sell agreements. 
Major questions include: are the prem- 
iums paid by the corporation taxable as 
dividends to the stockholders; is the pur- 
chase price paid by the corporation for 
the decedent’s stock taxable as a div- 
idend to the decedent and/or the sur- 
viving stockholder? On the first question, 
the author argues the negative. His crit- 
icism of the Emeloid case in the Tax 
Court is vindicated by the recent re- 
versal in the Court of Appeals. (See page 
414 this issue.) The question of the 
purchase price as a dividend to the de- 
cedent is discussed in the light of the 
1950 amendment to Section 115(g) of 
the Code. Taxability to the survivor is 
a possibility, especially in connection with 
combination arrangements. Accumulation 
problems under Section 102 are min- 
imized. 


Lifetime and Testamentary Estate 
Planning 


KENNETH L. BLACK. Univ. of Florida Law 
Review, Spring 1951. 


This is the first of a series of three 
articles to be printed in this publication. 
It covers the essential introductory ma- 
terial, emphasizing the importance of es- 
tate planning. The major adverse estate 
situations and basic problems are out- 
lined, and the initial steps are presented 
in the form of a check list. An Estate 
Data sheet is included for convenience in 
gathering the facts. 


Depreciation as a Trust Expense 


ROBERT TRASK MANN. Univ. of Florida 

Law Review, Spring 1951. 

Present case law is such that deprecia- 
tion expense in trust estates can be held 
either deductible or not. Nor are there 
any clear criteria by which the appropri- 
ateness of the deduction can be deter- 
mined. The Uniform Principal and In- 
come Act is not adequate to cover all 
the situations. The most effective solution 
lies with the draftsman of the trust in- 
strument in the light of certain factors 
discussed by the author. 





Limitation of Taxation of Transfers 
in Contemplation of Death 


EDMUND W. PAVENSTEDT. Michigan Law 
Review, April 1951. 


The 1950 Revenue Act’s provision, pre- 
cluding estate taxability of transfers 
made more than three years before death 
on the ground of contemplation of death, 
is hailed as a long step in the right direc- 
tion, estimated to reduce litigation over 
this question by about fifty per cent. Re- 
view of the preponderantly unsuccessful 
record of the Government in the lower 
courts, courts of appeal and the Supreme 
Court reveals that many of the Treas- 
ury’s victories came in cases which con- 
cerned either a peculiar type of property 
(life insurance) or an unusual sort of 
motive (to bar a prospective second wife 
from dower rights). The author urges a 
sensible administration of the new section 
so that executors will not be burdened 
with the task of establishing the motive 
for any relatively unimportant transfers 
made during the three-year period before 
death. 


Legal Restrictions on Gifts to Chari- 
ties 
C. STANLEY JOSLIN. Tennessee Law Review, 
April 1951. 


No less than 37 states have no legisla- 
tion directly restricting gifts to char- 
ities. While dower, curtesy, rights of elec- 
tion against a will, or forced heirship 
statutes may give substantial protection 
to certain persons, the operative sphere 
of the charitable restriction is intended 
to go beyond these and the author sug- 
gests that these jurisdictions consider the 
desirability of enacting appropriate legis- 
lation, both to prevent amassing great 
reservoirs of wealth in perpetuity and to 
protect the natural objects of bounty. 
Nor should the importance of extending 
the limitations to inter vivos gifts be 
overlooked. A five-point statute, embody- 
ing the best features of existing laws, is 
outlined. 

A A A 


New Trust Pamphlet 


Gilbert T. Stephenson, who recently 
retired as Director of the Trust Research 
Department of The Graduate School of 
Banking, has written a 64-page pamphlet 
“Your Family and Your Estate” designed 
for distribution to trust prospects. In 
question and answer form, the material 
is based primarily on queries about trust 
services submitted by Mr. Stephenson’s 
wife and two sons. All told, there are 
150 points of inquiry. 

Further information may be obtained 
from Walt A. Mayer of Prentice-Hall, 
Inc., New York 11. 
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TRUST PERSONNEL CHANGES 


CALIFORNIA 


Los Angeles—B. E. Brownell, formerly 
assistant vice president of CALIFORNIA 
BANK, has been elected trust officer of 
CALIFORNIA TRUST Co., the bank’s af- 
filiate. 


CONNECTICUT 


Hartford—Morris K. Winborn, who 
joined the trust department of Hart- 
FORD-CONNECTICUT TRUST Co. in 1949, has 
been named assistant secretary of that 
institution. 

Ridgefield—At First NATIONAL BANK 
& Trust Co., F. E. Warner has been ad- 
vanced to trust officer. 


DELAWARE 


Wilmington — EQUITABLE TRUST Co. 
elected James J. McKeough an assistant 
vice president in addition to his present 
title of trust officer; named T. Crawley 
Davis, attorney in the trust department, 
an assistant trust officer; and J. Preston 
McCarthy an assistant secretary in the 
trust department. 


FLORIDA 


Miami—A. W. Thompson has_ been 
elected assistant trust officer at SECUR- 
ITy TRUST Co., having resigned from that 
position at Howarp NATIONAL BANK & 
Trust Co., Burlington, Vermont. 


ILLINOIS 


Chicago — T. J. 
Herbert has resign- 
ed as vice president 
of AMERICAN Na- 
TIONAL BANK & 
Trust Co., where 
he spent seven 
years in trust in- 
vestment research 
and management, 
to become vice pres- 
ident of Diversified Funds, Inc. and Man- 
hattan Bond Fund, Inc., mutual invest- 
ment companies. For fifteen years prior 
to his Chicago experience, Mr. Herbert 
was associated with City Bank Farmers 
Trust Co. of New York. He has been 
chairman of the Trust Investment Com- 
mittee of the Illinois Bankers Associa- 
tion and, since 1943, a member of the 
investment faculty of the Graduate 
School of Banking at Rutgers University. 
Mr. Herbert is the author of the forth- 
coming textbook, “Investments,” publish- 
ed by American Institute of Banking. 
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T. J. HERBERT 


Chicago—J. C. Joens has been appoint- 
ed assistant secretary, at CHICAGO TITLE 
& Trust Co., to head the newly formed 
court department. Mr. Joens has been 
With the company and predecessors since 
1904 and, since 1946, has been in charge 
of the probate and chancery departments. 
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Mattoon—NATIONAL BANK OF MAT- 
TOON has made the following changes: 
M. F. Behrend, formerly vice president 
and trust officer, advanced to vice pres- 
ident in charge of public relations; H. 
O. Phipps promoted to cashier while con- 
tinuing as assistant trust officer, and 
elected secretary to the board of direc- 
tors; Eugene C. Bauer advanced from 
assistant trust officer to trust officer, 
while continuing as assistant cashier, 
elected also a member of the trust and 
investment committee. 


INDIANA 


Evansville—Owen W. Schneider, vice 
president and trust officer, has been 
elected president of INDIANA TRUST & 
SAVINGS BANK to succeed the late Walter 
A. Richardt. 


MARYLAND 


Baltimore—James A. Hooper has been 
promoted to trust officer in the public 
relations division of the trust depart- 
ment of SAFE DEPOSIT & TRUST Co., and 
William G. Frederick and L. Baldwin 
Passano have been made assistant trust 
officers, the former in trust administra- 
tion, the latter in the public relations 
division. 





MASSACHUSETTS 





Pittsfield—J. Fred Fisher has become 
assistant trust officer of BERKSHIRE 
TRUST Co. where he will work on invest- 
ment and estate planning in the trust 
department. Mr. Fisher had heen with 
BANK OF NEW YorRK & FIFTH AVENUE 
BANK for 27 years. 


MICHIGAN 


Grand Rapids—George F. Aldrich, at- 
torney in Battle Creek, has been ap- 
pointed assistant vice president and as- 
sistant trust officer of MICHIGAN NATION- 
AL BANK. He will be located in the Grand 
Rapids office, and will be in charge of 
all trust activities in Battle Creek and 
Marshall offices. 


MISSOURI 


St. Louis—Hugh M. F. Lewis has been 
elected an assistant trust officer at 
BOATMEN’S NATIONAL BANK. 


NEVADA 


Reno & Las Vegas — First NATIONAL 
BANK OF NEVADA transferred assistant 
trust officer C. D. Brown to the Las 
Vegas office in charge of administration 
of trusts in southern Nevada. 


NEW JERSRY 


Atlantic City—George F. Roberts is 
trust officer of GUARANTEE BANK & 
Trust Co. This was erroneously reported 
last month as George F. Robert. 


Passaic — John F. Sullivan and George 
S. Fichtel have been named assistant 
trust officers at PAssaic-CLIFTON Na- 
TIONAL BANK & Trust Co. Mr. Sullivan 
will be engaged in the administration of 
estates and trusts; Mr. Fichtel in charge 
of new business development and estate 
planning in the trust department. Before 
joining Passaic-Clifton, Mr. Fichtel was 
assistant trust officer of PEOPLES FIRST 
NATIONAL BANK & TRusT Co. of Pitts- 
burgh. 


Sussex —FARMERS NATIONAL BANK 
elected Theodore M. Holbert president to 
succeed the late Ford W. Margarum. Mr. 
Holbert formerly was vice president, 
cashier and trust officer. Herbert Pellow 
was made cashier and trust officer, and 
Mrs. Frances M. Osborne, assistant trust 
officer. 


NEW YORK 
Brooklyn — Ray- 
mond T. McCaf- 
frey, an account- 


ant, was appointed 
to fill the newly 
created post of 
comptroller of the 
trust department 
of KINGS COUNTY 
Trust Co. Mr. Mc- 


RayMonp T. McCarrrey Caffrey brings a 





POSITION DESIRED 


New Business — Estate Planning — Public Relations 


Eight years: Public Relations, Public Speaking, Research in Federal 
Taxation, Actual Estate Planning. Successful record writing both tech- 
nical and sales copy, advertising layout. Background: Excellent academic 
education, Law Degree, twelve years full time practice of law handling 


Estates, Guardianships and Trial Litigation. 


Active in Community 


Affairs. Under Fifty. Complete Information on Request. 


Address: Box S-6-2, TRUSTS AND ESTATES 
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quarter century of experience in the es- 
tate and trust field gained in private 
practice and in his former associations 
with several accounting firms and bank- 
ing institutions. 

New York—Rob- 
ert H. Brome, who 
has been assistant 
vice president, was 
named resident 
counsel and will be 
in charge of the 
newly created leg- 
al department at 
BANKERS TRUST 
Co. 


New York—Hel- 
mut Andresen has 
been appointed vice 
president of BANK 
of THE MANHAT- 
TAN Co., in its trust 
department. Mr. 
Andresen formerly 
was aissistant vice 
president with 
UNITED STATES 





HELMUT ANDRESEN 


Trust Co. 


New York—David C. Powers has been 
appointed trust officer of CITY BANK 
FARMERS TRUST Co. 


New York—On retirement of Ralph 
Peters, Jr., president of CORN EXCHANGE 
BANK TrusT Co., John R. McWilliam, 
heretofore executive vice president, was 
advanced to president. 


Mineola—Robert Faltings, previously 
a member of a Passaic, N. J., law firm, 
has become trust officer of NASSAU CoUN- 
ty Trust Co. For twelve years he had 
been with the trust department of PAs- 
SAIC-CLIFTON NATIONAL BANK & TRUST 
Co. 


OHIO 


Cincinnati — Charles G. Sattler has 
been made trust comptroller of CENTRAL 
TrusT Co., succeeding C. F. Zurlinden 
who resigned to take an Oregon bank 
position, as reported at p. 187, March 
issue. 


Cleveland — Wil- 
liam C. Way, trust 
officer, was named 
administra- 
tive head of the 
corporate trust di- 
vision of CENTRAL 
NATIONAL BANK’s 
trust department 
to succeed Anthony 
Poss, who resigned 
May first. Mr. Way has been in banking 
37 years. He was national president of 
the American Institute of Banking in 
1945. 





WILLIAM C. Way 


PENNSYLVANIA 


Lancaster—FARMERS BANK & TRUST 
Co. elected James H. Deily, Jr., an assist- 
ant trust officer. 

Philadelphia—Victor C. Trappler has 
been made assistant trust officer at CITY 
NATIONAL BANK. 


Philadelphia—A. C. van Roden, who 
has been serving as assistant secretary 
of the trust department of PENNSYL- 
VANIA Co. FOR BANKING & TRUSTS since 
1943, has been named a trust officer. Prior 
to joining the Pennsylvania Co. in 1942, 
he was with the Philadelphia agency of 
Connecticut General Life Insurance Co. 

Pittsburgh—See Passaic, N. J. 


Washington—Samuel M. Linduff has 
been named trust officer at the Washing- 
ton office of MELLON NATIONAL BANK & 
TrRusT Co. 














Stte of Old Fort Shelby 


TRUST SERVICE EXCLUSIVELY 


Detroit Trust Company, with its many years of experience 
in every phase of trust business, is especially qualified 
to serve in any situation requiring a Michigan fiduciary. 


DETROIT TRUST COMPANY 


FORT STREET at SHELBY 


DETROIT 31, MICHIGAN 


50 Years of Trust Experience 
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TENNESSEE 


Nashville — Thomas A. Cooper and 
James C. Barbour were promoted to trust 
officer at THIRD NATIONAL BANK. Mr. 
Cooper, who joined the bank in 1939, 
participated in five European campaigns 
and was awarded the Silver Star, Bronze 





THOMAS A. COOPER JAMES C. BARBOUR 


Star, and Purple Heart with one cluster, 
and returned to Third National in 1946, 
being made an assistant trust officer in 
1947. Mr. Barbour joined Third National 
in 1935 and became an assistant trust 
officer in 1948. He served as first lieuten- 
ant with the Medical Administrative 
Corp. 


TEXAS 


Port Arthur—W. L. Weatherall suc- 
ceeds the late D. P. Sheeks as president 
of First NATIONAL BANK; Joe S. Park, 
vice president and trust officer, has been 
given the office of first vice president; 
and C. T. Weatherall made vice president 
and trust officer. 


UTAH 


Salt Lake City—David O. McKay was 
elected president of UTAH FIRST NATION- 
AL BANK and of UION’s SAVINGS BANK 
& Trust Co., to succeed the late George 
Albert Smith. Mr. McKay is president of 
the Church of Jesus Christ of Latter- 
Day Saints. 


VERMONT 
Burlington—See Miami, Fla. 


CANADA 


Toronto—Donald J. Black, B.A., LLB., 
has been appointed manager of the Tor- 
onto branch of EASTERN TrusT Co. 


& B A 


MERGERS 


Watertown, Conn.—Stockholders have 
approved merger of WATERTOWN TRUST 
Co. into the COLONIAL TRusT Co., effec- 
tive June 4. 


Hyattsville & Silver Spring, Md. — 
PRINCE GEORGES BANK & Trust Co. (Hy- 
attsville) and SUBURBAN NATIONAL BANK 
(Silver Spring) have merged upon ap- 
proval of stockholders of both institu- 
tions, to become the new SUBURBAN TRUST 
Co. President will be Fred L. Lutes, who 
heads the Suburban National, and T. 
Howard Duckett, head of Prince Georges 
Bank, will be chairman of the board. 
All ten offices of the two former banks 
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will be operated. The trust department 
of the former Prince Georges Bank is 
under the supervision of Thaddeus M. 
Jones, vice president and trust officer. 


St. Louis, Mo.—Director of MERCAN- 
TILE-COMMERCE BANK & TrRusT Co. and 
the MISSISSIPPI VALLEY TRUST Co. ap- 
proved a plan whereby the assets and 
business of the two trust companies 
would be merged upon approval by stock- 
holders and the Federal and State super- 
visory authorities, under the name of 
MERCANTILE Trust Co. All officers and 
personnel would be retained, and the 
ranking officers of the merged company 
would be as follows: Chairman of the 
Board: Sidney Maestre; Chairman of 
Executive Committee. W. L. Hemingway; 
President: Gale F. Johnston; Executive 
Vice Presidents: Eugene J. Mudd and 
Hord Hardin. 


Tenafly, N. J.—TENAFLY TRUST Co. 
and the DUMONT NATIONAL BANK have 
plans to merge under the name of Coun- 
ty TrRusT Co., with Richard A. Callahan, 
now vice president, secretary and trust 
officer of Tenafly to be elected president. 
It is expected this will become effective 
June 30th. 


New York, N. Y. — Stockholders of 
COMMERCIAL NATIONAL BANK & TRUST 





JOHN M. BUDINGER WILLIAM T. TAYLOR 


Co. and BANKERS TRusT Co. approved 
merger of the two companies under the 
name of the latter. John M. Budinger, 
president of Commercial, and William T. 
Taylor, vice chairman of the board, were 
elected vice presidents and directors of 
the combined institutions. 


Philadelphia, Pa. — Merger of CorRN 
EXCHANGE NATIONAL BANK & Trust Co. 
with GIRARD TRUST Co. was approved 
May 31 by stockholders of both. The com- 
bined bank is called GiraRD TRUST CORN 
EXCHANGE BANK, with David E. Wil- 
liams chairman of the board, James E. 
Gowen chairman of the executive com- 
mittee, and Geoffrey S. Smith, president. 


Pittsburgh, Pa. — MELLON NATIONAL 
BANK & Trust Co. will acquire the First 
NATIONAL BANK of Oakmont, and the 
MANCHESTER SAVINGS BANK & TRUST 
Co., subject to approval of stockholders 
of the three institutions. If approved, 
William F. Minnick, secretary-treasurer 
and trust officer of the Manchester bank, 
will be assistant vice president of the 
Mellon bank and manager of the branch. 
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David E. Williams, left, president of Corn 
Exchange National Bank and Trust Co., and 
Geoffrey S. Smith, president of Girard Trust 
Co., Philadelphia, approve bronze plate to 
be placed on exterior of the thirteen offices 
of the new Girard Trust Corn Exchange 


Bank. 
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Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to “T & E,” attention Employment 
Exchange and code number. 


Former trust official, 58, desires re- 
entry in trust field to capitalize on back- 
ground of law, management, accounting 
and taxation. Experience covers all 
branches of trust activities, drafting of 
wills, pension trust agreements and tax- 
ation. 5-3. 

Man of 33 with experience in invest- 
ment analysis, portfolio management, 
estate analysis and planning, is leaving 
financial consulting firm and desires re- 





sponsible position with trust department. 
6-1. 

Fully qualified trust administrative of- 
ficer wishes to contact bank in Southern 
city in need of man of broad experience 
in every phase of trust and commercial 
banking. 6-2. 

Thirty-five years experience in man- 
aging estates and trusts in New York’s 
largest institutions are available to a 
small trust company in the Northeast. 
6-3. 

Accounting major, with four years di- 
versified auditing experience, desires 
position with future in fiduciary account- 
ing, preferably in New York. 6-4. 

1951 graduate of leading law school 
is interested in entering trust and estate 
work, preferably in Boston area or Pacific 
Northwest. 6-5. 

1951 graduate of leading law school, 
with degree also in business administra- 
tion (accounting major), would like to 
do trust, estate and tax work, preferably 
in Mid-West or Pacific Northwest. 6-6. 

Young man with experience in security 
analysis and broad education desires 
junior position in corporate trust, loan 
or estate planning section of bank in 
New York City area. 6-7. 


Estate analyst and tax research ex- 
pert seeks opportunity to capitalize on 
broad experience. See ad on page 409. 


Ah & 


IN MEMORIAM 


WILLIAM L. GEYER, assistant trust of- 
ficer, MELLON NATIONAL BANK & TRUST 
Co., Pittsburgh, Pa. 

LIVINGSTON M. WHITWELL, trust officer 
of First Trust & Deposit Co., Syracuse. 





IOWA'S LARGEST BANK 


Qualified by 82 years 
of experience to act in 
every recognized trust 
and corporate fiduci- 


ary capacity. 





IOWA-DES MOINES NATIONAL BANK 


Founded 1868 


Member Federal Deposit Insurance Corporation 
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STATE LEGISLATION 


CALIFORNIA 


Ch. 93: Provides that proceedings for 
the transfer, encumbrance or other dis- 
posal of community realty or community 
or separate property of spouses which is 
subject to homestead where spouse is in- 
competent, are maintainable only under 
Chapter 2A of Division 4 of Code. 


Ch. 204: Authorizes court approving 
compromise of minor’s claim not exceed- 
ing $2,000 to direct that money be 
invested in account in insured savings 
and loan association. 


Ch. 223: Permits testamentary dis- 
positions to the United States or any in- 
strumentality thereof. 


CONNECTICUT 


H.B. 903: Amends section granting 
State a claim against estate of aged or 
blind recipient of assistance for amounts 
paid “in his behalf” as well as directly. 


DELAWARE 


S.B. 56: Authorizes fiduciary to retain 
investments received from settlor, test- 
ator or pursuant to court order although 
not of the class permitted by the instru- 
ment, unless expressly provided other- 
wise therein; continues authority for 
corporate fiduciary to retain own shares 
in trust, unless otherwise provided. 


IOWA 


S.B. 318: Provides that right of non- 
resident alien to take property by suc- 
cession or testamentary disposition upon 
equal terms with residents and citizens 
is dependent on reciprocal right of U. S. 
citizens to take property on same terms 
as citizens of respective country; burden 
is on nonresident alien to establish re- 
ciprocal right; property escheats if no 
qualifying heirs appear. 


MAINE 


Ch. 249: Provides for dismissal of 
conservator by probate judge, either for 
replacement or where person becomes 
capable of managing own affairs. 


MASSACHUSETTS 


Ch. 250: Increases maximum amount 
which may be recovered in action for 
wrongful death from $15,000 to $20,000. 


MARYLAND 


Ch. 282: Permits Orphans’ Court to 
pass Final Order and dispense with Pre- 
liminary Order, notice to creditors or 
statement where it appears that allowable 
funeral expenses of male decedent are at 
least equal to known assets of estate. 


Ch. 312: Permits judicial termination 
of voluntary trust upon consent of settlor 
and “persons presently having. beneficial 
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interests” where beneficiary is granted 
or reserves an estate together with testa- 
mentary power to appoint principal 
which will pass in default of appoint- 
ment to beneficiary’s heirs; quoted phrase 
is defined. 

Ch. 336: Validates releases of powers 
of appointment not witnessed by more 
than one witness or not properly re- 
corded. 


MINNESOTA 


Ch. 165: Increases from $50,000 to 
$100,000 limit on individual trust partici- 
pation in common trust funds. 

Ch. 531: Increases from $200 to $500 
amount of wages which employer may 
pay to surviving spouse of employee 
where no personal representative of es- 
tate has been appointed; also permits 
such direct payment of vacation or over- 
time credits. 


NEBRASKA 


L.B. 175: Broadens definition of 
“spendthrift” in connection with guar- 
dianship provisions to include persons 
lacking “discretion in managing any ben- 
efits received from public funds.” 

L.B. 432: Extends provisions govern- 
ing district court proceedings authoriz- 
ing leasing of real property, to include 
trusts as well as estates and guardian- 
ships. 


NEVADA 


Ch. 301: Revises form of notice of 
appointment to be given to creditors by 
executor or administrator. 


NEW JERSEY 


S.B. 274: Amends common trust fund 
law to reflect adoption of prudent man 
rule with 40 per cent limitation; makes 
other changes. 


NORTH CAROLINA 


S.B. 70: Re-writes anti-lapse statute. 


OHIO 


S.B. 42: Exempts employee trusts from 
rules against perpetuities and accumula- 
tions. 


OKLAHOMA 


H.B. 473: Increases from $300 to $500 
amount payable on behalf of minor or 
incompetent person where no guardian 
has been appointed. 


OREGON 


Ch. 305: Repeals provision regarding 
right of married woman to devise real 
estate. 

Ch. 386: Subjects surviving spouse’s 
elective interest in personal property to 


_,.proportionate share of death taxes. 


Pats Vad 


RHODE ISLAND 


H.B. 645: Extends scope of power of 
executors, administrators, guardians and 
conservators, with authority of probate 
court, to arbitrate, abandon or compro- 
mise claims or controversies. 


S.B. 304: Adds five new sections — 20 
to 24 — to Chapter 571 General Laws of 
(1938) entitled “Practice in Probate 
Courts.” Section 20 relates to contents 
of petition for probate of will or appoint- 
ment of administrator; 21, notice of 
filing petition; 22, additional information 
in contested proceedings; 23, waiver of 
notice; and 24, validation of proceedings 
where there is failure to comply with 
preceding provisions. 

S.B. 306: Provides that in addition to 
filing of claim against estate in probate 
court, as formerly required, statement 
of claim must contain affidavit that a 
copy was transmitted by hand or regis- 
tered mail, return receipt requested, to 
executor or administrator or his attorney. 

S.B. 309: Provides that where legatee 
or distributee resides outside United 
States or its territories and would not 
have benefit or use or control of asset 
due him, probate court may direct pay- 
ment of asset into registry of court for 
benefit of such person or other as there- 
after may be entitled thereto. 


WEST VIRGINIA 


S.B. 53: Adopts prudent man rule for 
investments by or in behalf of charitable 
institutions. 


WISCONSIN 


Ch. 71: Increases widow’s allowance of 
personal property from $200 to $400. 


A A A 


Formulate Bar Relationships 


The new Committee on Cooperation 
with the Bar,. appointed by the Trust 
Division of the West Virginia Bankers 
Association, recommends three guiding 
principles for trust institutions: 


1. Trust departments should be con- 
ducted as to eliminate all possible conflict 
of interest with lawyers; they should dis- 
claim any desire to draw wills or other 
legal documents for customers, to furnish 
counsel or give legal advice, but express- 
ly recommend to inquiring clients that 
they have their documents prepared by 
attorneys of their own choice. 

2. Members of the Association should 
take every legitimate means to bring to 
the attention of the Bar and public gen- 
erally, the qualifications of corporate 
fiduciaries. 

3. Members should encourage the prac- 
tice of retaining as counsel for the estate 
the counsel of the testator or donor. 

William W. Jackson, trust officer of 
Parkersburg National Bank, is chairman 
of the committee. 


TRUSTS AND ESTATES 








Bz 
of g1 
appo 
bene 
Mari 


' 
paye 


inclu 
of $ 
deat! 
In f 
trust 
basis 
acqu 
adop 
fair 

gran 
fund 
gran 
ate 1 
certa 
self, 

and © 
unde: 
mark 
of th 
name 


HI 
at da 
deter 
other 
of tr 
not 1 
trust: 
was 
loss { 
Trust 


= 


Cos 
not d 
wife, 
ly he 
Retuz 
per s| 
Missi 
deficic 
payer 
Tax ( 
fore 
attor1 
deduc 
for tl 
for re 
attorr 
Sectic 


JUNE 


r of 
and 
bate 
pro- 


- 20 
s of 
bate 
ents 
int- 
\ - 
tion 
r of 
ings 
with 


n to 
bate 
nent 
i's 
gis. 
l, to 
ney. 
atee 
Lited 

not 
isset 
pay- 

for 
lere- 


for 
able 


-e of 


ips 

ition 
‘rust 
ikers 
ding 


con- 
iflict 
 dis- 
ther 
‘nish 
ress- 
that 
d by 


ould 
ig to 
gen- 
yrate 


yrac- 
state 


r of 
‘man 


ATES 





INCOME TAX 


Basis of property transmitted at death 
of grantor. In August 1935, taxpayer was 
appointed trustee of trusts created for 
benefit of grantor’s two sons. Between 
March 5, 1941 and October 6, 1941, tax- 
payer, as trustee, sold stock previously 
included in estate of grantor at value 
of $72.25 a share, as of date of his 
death, for Federal estate tax purposes. 
In filing income tax return for 1941, 
trustee computed capital gain tax on 
basis of value of stock as of date of 
acquisition by grantor. Subsequently, he 
adopted view that basis should have been 
fair market value of stock at time of 
grantor’s death, and filed suit for re- 
fund. Theory behind this view was that 
grantor, in reserving power to termin- 
ate trusts by distributing principal to 
certain individuals not including him- 
self, had reserved right to revoke trusts 
and therefore basis was that prescribed 
under Section 113(a)(5), namely fair 
market value as of date of death, instead 
of that prescribed ‘in Section 113(a) (3), 
namely basis in hands of grantor. 


HELD: Basis was same as grantor’s 
at date of acquisition. Decisive factor in 
determining whether one. section or 
other applied depended upon construction 
of trust instruments. Grantor was held 
not to have reserved right to revoke 
trusts and, therefore, Section 113(a) (3) 
was applicable in determining gain or 
loss from sale of stock. Commonwealth 
Trust Co. v. United States, U. S. Dist. 
Ct., W.D. Penn., April 6, 1951. 


Cost of contesting gift tax deficiency 
not deductible. Taxpayer made gifts to 
wife, daughters and son of stock in close- 
ly held family corporation. In Gift Tax 
Return, taxpayer valued stock at $120 
per share, and paid tax of $13,032. Com- 
missioner increased value and asserted 
deficiency assessment of $146,576. Tax- 
payer contested deficiency assessment in 
Tax Court, with resultant settlement be- 
fore trial for $15,612. Taxpayer paid 
attorney $7,263 for services, but did not 
deduct amount from income tax return 
for that year. Later he submitted claim 
for refund, based on recomputation with 
attorney’s fees deducted. Regulation 111, 
Section 29.23(a)-15(b) provides that 
“.. . expenses paid or incurred by an 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


individual in the determination of gift 
tax liability, except to the extent that 
such expenses are allocable to interest 
on a refund of gift taxes, are not de- 
ductible, even though property held by 
him for the production of income must 
be sold to satisfy an assessment for such 
tax liability or even though, in event of 
a claim for refund, the amount received 
will be held by him for production of in- 
come.” Trial Court held regulation in- 
valid insofar as it purports to deny de- 
duction, because it is in conflict with 
Section 23 of Code permitting deduction 
for expenses incurred in production of 
income. 


HELD: Reversed; fees not deductible. 
Regulation was not invalid but reason- 
able and consistent interpretation of 
statute. United States v. Lykes, U. S. 
C. A.—5, April 27, 1951. 


ESTATE TAX 


Various factors influence valuation of 
stock for estate tax purposes. Decedent’s 
estate included voting trust certificates 
for stock of company formed to manage 
assets of estate. Executors valued stock 
at $50 per share. Commissioner deter- 
mined value to be $106 per share. Execu- 
tors brought suit for refund. 


HELD: Stock valued at $60 per share. 
Company had _ experienced relatively 
poor asset value appreciation. Its earn- 
ings and dividend paying record were 
also poor, while, on other hand, it en- 
countered relatively high expense ratio 
during years immediately preceding and 
including year of decedent’s death. In- 
direct ownership of underlying assets 
would tend to lower value of shares, 
especially in view of possibility that sub- 
stantial portion of assets might have to 
be sacrificed at unfavorable market 
prices. Goss v. Fitzpatrick, U.S.D.C., 
Conn., April 9, 1951. 


Method of determining estate tax con- 
stitutional. Executor, suing for refund, 
alleged Estate Tax Act was unconstitu- 
tional, urging that it was not applied 
uniformly and amounted to taking of 
property without due process of law. 

HELD: (1) Collectors of Internal 
Revenue must assess and collect taxes 


imposed by Congress at rates and on ob- 
jects selected by Congress. (2) Estate 
tax rates are applied in same way 
throughout United States; opportunities 
to settle and compromise disputes are 
available to all taxpayers. (3) Power to 
tax property embraces power to tax 
any of its incidents or its use or enjoy- 
ment. (4) Authority to tax, given by 
the Constitution, is not limited by sub- 
sequent provisions of the Constitution 
or its amendments. (5) Every tax is in 
some measure regulatory. (6) Estate 
Tax Act does not attempt to control 
method of disposition of estates; it mere- 
ly exacts tax on transfers at death. 
Heitsch v. Kavanagh, U. S. D. C., E.D. 
of Mich., March 16, 1951. 


Thought of death must be impelling 
motive to render transfer one in con- 
templation of death. Shortly before his 
death decedent, at insistence of his wife, 
who under California law was joint 
owner of community property, trans- 
ferred to her name an amount deter- 
mined necessary to protect her against 
collapse of business ventures which 
might endanger future security. Com- 
missioner determined that transfer was 
made in contemplation of death. Estate 
paid tax and brought suit for refund. 


HELD: Commissioner reversed; trans- 
fer was not made in contemplation of 
death. Uncontradicted evidence showed 
that thought of death was not impelling 
motive of transfer. Decedent was not 
concerned about his health, but was 
making plans for hunting trips. Court 
could not impose upon him concern 
which his wife may have had, since it is 
state of mind of donor which determines 
character of transfer. Hammond v. West- 
over, U. S. Dist. Ct., S.D. Calif., Feb. 23, 
1951. 


Entire value of business not includible 
in decedent’s estate where intent of de- 
cedent and wife was that business be 
joint. Decedent operated small school 
book publishing company from one room, 
with one part-time employee and small 
inventory. Wife, who had been school 
teacher, met decedent in 1925, gave up 
her teaching position, and shortly there- 
after became associated with him in 
business. They married in 1926, and 
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until decedent’s death in 1944 wife re- 
mained with him in business. No written 
partnership agreement was entered into 
between them but wife received profits 
and took losses on fifty-fifty basis with 
husband. All investments, as well as 
profits from them, were kept in joint 
accounts. Commissioner included value 
of entire business in decedent’s estate. 


HELD: Refund granted. Teaching 
background of wife, her resourcefulness, 
ingenuity, daily efforts, etc. throughout 
years played major part in establish- 
ment of business. Amazing financial 
growth of sales volume and income 
demonstrated that she was guiding hand. 
If two or more persons have real parti- 
cipation in business and intend that 
business be joint, business is to be 
viewed as partnership for estate tax 
purposes. Singer v. Shaughnessy, U. S. 
Dist. Ct., N.D. of N. Y., March 30, 1951. 


GIFT TAX 


Payment of premiums on assigned life 
insurance policies constitutes gifts of 
future interests. In 1938, after designa- 
ting his five children as a class as pri- 
mary beneficiary and specifying manner 
in which proceeds were to be paid under 
certain insurance policies aggregating 
$150,000, taxpayer assigned all his re- 
maining rights and privileges under 
policies to children jointly. Insured con- 
tinued to pay premiums on policies 
until 1944, when by joint action of his 
oldest daughter, only adult child, and 
his wife, policies were changed to reduce 
premium burden. This resulted in aggre- 
gate principal amount of policies being 
decreased to approximately $75,000. 
Thereafter, policies were partially paid 
up and partially on annual premium 
basis. In 1944, 1945 and 1946, taxpayer 
paid premiums on all policies requiring 
payments and filed gift tax returns, tak- 
ing exclusions provided for under law. 
Commissioner determined that gifts of 
premiums were gifts of “future interests” 
and disallowed exclusion. 


HELD: Commissioner sustained. Use 
and enjoyment of any part of policies 


and property interests represented there- 
by were postponed to occurrence of fu- 
ture and uncertain events. Accordingly, 
interests conveyed constituted “future 
interests” within meaning of statute de- 
nying annual gift tax exclusion. Pay- 
ment of premiums in taxable years had 
no effect other than that of preserving, 
maintaining and building up policies 
under which rights had been assigned. 
Payment of premiums likewise consti- 
tuted gifts of “future interests.” When 
unanimous action of donees is necessary 
to destroy joint assignment, interests 
of several donees are “future interests” 
and donor is not entitled to exclusion. 
Here evidence supported finding that 
donor intended that joint action was 
necessary for such severance. Skouras 
v. Comm., U. S. C. A.—2, April 30, 1951. 


EXCESS PROFITS TAX 


Indebtedness incurred to purchase life 
insurance on lives of two principal stock- 
holders includible in equity invested cap- 
ital. Taxpayer corporation procured life 
insurance policies for $100,000 each on 
lives of two principal stockholders. Pol- 
icies were single premium type entail- 
ing total premium cost of $115,456. To 
finance policies, two six-year loans total- 
ing $97,500 were obtained from bank 
and policies assigned to it as collateral. 
In January 1946, trust was created pro- 
viding that two stockholders would de- 
posit their stock with trustee and that 
trustee would purchase stock of first 
stockholder to die, at stipulated price. 
Instrument provided that funds for 
purchase of stock would be made avail- 
able by assignment to trustee of two 
groups of insurance policies including 
said single premium payment contracts. 
In computing taxpayer’s excess profits 
credit based on invested capital, Com- 
missioner excluded from borrowed in- 
vested capital amount borrowed to pur- 
chase policies on ground that indebted- 
ness did not meet business purpose test 
set forth in Regulations. Tax Court sus- 
tained Commissioner. 

HELD: Reversed. Tax Court’s decision 
was based almost entirely on 1946 in- 
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strument which was not in effect during 
taxable year in question (fiscal 1944) 
and therefore was doubtfully relevant. 
The insurance was purchased and main- 
tained as key man insurance and there 
was no evidence that in the period cov- 
ered there was any contract to utilize the 
funds to purchase stock from decedent’s 
estate. No corporate purpose could be 
considered more essential than key man 
insurance. Apart from that, however, 
trust agreement is not inconsistent with 
original underlying purpose of insurance, 
Trust implemented that purpose and 
added further business objective: to pro- 
vide for continuity of harmonious man- 
agement. Hence, indebtedness was in- 
curred for business reasons. The E'meloid 
Co. v. Comm., U.S.C.A.-3, May 10, 1951. 


BUREAU RULINGS 


Form and rates for short calendar year 
starting in 1950. Inquiry was made of 
Commissioner as to which rates and 
which income tax forms should be used 
for 1950 in case of estate of a decedent 
who died during calendar year 1950 or, 
in case of a trust which was created dur- 
ing calendar year 1950, where fiduciary 
has elected calendar year as annual 
accounting period of estate or trust. Tax- 
able year of such estate or trust, begin- 
ning in 1950, is a taxable year begin- 
ning with day following date of death 
of decedent, in case of an estate, or a 
taxable year beginning with date of 
creation of trust, in case of a trust. Ac- 
cordingly, where such dates occurred 
after September 30, 1950, surtax rates 
prescribed in Section 12(b)(1) of Code 
should be used in computing tax. Where 
such dates occurred before October 1, 
1950 but after January 1, 1950, tax 
should be computed in accordance’ with 
provisions of Section 12(b)(2). Form 
1041 F Y (1950-1951) should be filed 
with, and as part of, fiduciary income 
tax return Form 1041 for 1950. Letter 
signed by E. I. McLarney, Deputy Com- 
missioner. (IT:P:IR-EAR.) 


Deduction for income tax purposes 
allowed for administration expenses. Pay- 
ments were made by estate in 1949 on 
account of administration expenses 
which were not taken as a deduction in 
estate’s Federal income tax return for 
such year. Similar payments were made 
by estate in 1950. Bureau ruled that 
estate is entitled to deduction, under 
23(a) (2) of Code, in its Federal income 
tax return for particular taxable year 
with respect to payments of administra- 
tion expenses made during that year, 
without forfeiting its right to deduction, 
in determining net estate, under Section 
812(b) of Code, for administration ex- 
penses paid in another taxable year, 
provided estate files statement and 
waiver required by Section 162(e) of 
the Code. I.T. 4048, 1951-9-13579 (p. 6). 
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RECENT FIDUCIARY DECISIONS 


CHARITIES — Heirs Cannot Object to 
Charitable Bequests Where Estate 
is Left to Stranger 


California—District Court of Appeal 

Estate of Leymel, 103 A.C.A. 883 (Apr. 25, 

1951). 

California Probate Code Section 41 in- 
validates gifts to charitable uses (with 
certain exceptions) where the will is 
made within thirty days prior to death. 
If made more than thirty days prior to 
death, one-third of the estate may be 
given to charity. These restrictions ap- 
ply only where the decedent leaves a 
spouse, brother, sister, nephew, niece, 
descendant or ancestor surviving him. 
It has been established by earlier cases 
(Estate of David, 74 Cal. App. 2d 357) 
that a member of the named classes has 
to take either under the will or by the 
law of succession in order to be able 
to raise the question of invalidity of the 
gift. 

In the present case, Leymel made his 
will April 25, 1947, and died May 9 
following. He was survived by a sister 
and three nephews, his only known heirs 
at law, who appealed from an order dis- 
tributing the estate in accordance with 
the will, which made various charitable 
gifts and gave the residue to Marie 
Holdridge, not an heir. 

HELD: Affirmed. Since under the 
terms of the will giving the residue to 
a stranger, the heirs could not have 
taken any part of the estate in any 
event, they have no standing to object 
to the charitable gifts. 


CHARITIES — Court Supplies Name 
of Charitable Beneficiary 


Pennsylvania—Supreme Court 
Ervin Estate, 367 Pa. 58. 


Testatrix gave her residuary estate in 
trust for her son and his wife and three 
named grandchildren for their respective 
lives and after the death of the sur- 
vivor of the life tenants, the corpus was 
to be paid to “a charitable institution 
hereinafter more particularly desig- 
nated.” In a subsequent item the will 
provided that the corpus should be paid 
“unto the charitable institution for Crip- 
pled Children, heretofore referred to in 
this my last will and known as, and 
more particularly designated as .. .” 
In the same item the further direction 
appeared to pay the corpus to “said 
charitable institution, absolutely, to it, 
its successors and assigns forever.” 
Testatrix expressly excluded her heirs 
and next of kin from participating in 
corpus. 


At the audit of the account of the sur- 
viving trustee, the heirs and next of kin, 
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(the son and the grandchildren) con- 
tended that testatrix died intestate as 
to the corpus and being thus owners of 
the income as well as principal, they were 
entitled to the fund free of the trust 
under the doctrine of merger. The lower 
court refused to terminate the trust and 
awarded the fund to the trustee to pay 
the income to the life beneficiaries and 
at the death of the survivor to the Phil- 
adelphia unit of the Shriners Hospital 
for Crippled Children. The heirs and 
next of kin appealed. 

HELD: Affirmed. The use of the word 
“charitable” in the unfinished bequest 
removes all possible doubt that testatrix 
was primarily interested in charity 
rather than the particular institution 
which she intended thereafter to name 
to administer the fund. The particular 
institution which she intended to select 
would merely have been an agency to 
implement the cause and carry it into 
effect. Had there been no further desig- 
nation of the notice of the charity than 
“to charity” the gift would still have 
been valid, but she went further and 
specified crippled children. The bequest 
being charitable, failure to designate an 
institution does not render the gift in- 
valid and the court below had the duty 
of supplying the deficiency. The heirs 
and next of kin have no interest in the 
selection of the institution. 


DISTRIBUTION — Specific Bequest 
Satisfied by Cash 


Nebraska—Supreme Court 
Scriven v. Scriven, 45 N.W. (2d) 760. 


Testator, who owned and operated a 
grain elevator, bequeathed “my grain 
elevator” to his son, with a provision that 
if the same was sold “I give to my said 
son the proceeds from said sale in what- 
ever form they may appear, if dis- 
tinguishable and, if not, a sum equal to 
the proceeds of said sale.”” There was a 


joint bank account in the name of “Mr. 
or Mrs. C. W. Scriven,” and also an ele- 
vator account in the name of the elevator 
on which both could check. On sale of 
the elevator, the cash proceeds were de- 
posited in the elevator account and later 
transferred to the joint bank account. 


HELD: The bank account was a joint 
account under the Nebraska statute and 
belonged to the wife on the husband’s 
death, in the absence of proof that it 
was a trust fund. The bequest of the 
elevator property was intended to be a 
bequest of the “elevator business” which 
would include the land, physical struc- 
tures, inventory and cash on hand, but 
not the accounts receivable. The cash re- 
ceived from sale of the elevator and in- 
ventory was not payable from the joint 
bank account. It was payable out of the 
estate as a specific legacy before the pay- 
ment of general legacies under the will. 


DISTRIBUTION — Testator’s Adopted 
Son, Re-adopted by Other Parents, 
is Heir of Testator — Adopted 
Child can Inherit from its Natural 
Parents 


Arkansas—Supreme Court 
Hawkins v. Hawkins, 236 S.W. (2d) 733. 


Hawkins died in 1950, leaving a will 
bequeathing to Clyde Brown one dollar 
with remainder of his property to his 
wife. Clyde Brown was an adopted son 
of deceased by the first adoption. Sub- 
sequenlty he was adopted by other par- 
ents. The widow offered the will for pro- 
bate and one week later the brothers and 
sisters of the deceased filed to set aside 
the will on the ground of lack of mental 
capacity on the part of the testator. 


HELD: Under the 1949 Code the 
brothers and sisters of testator were not 
eligible to contest the probate of the 
will. They were not interested parties 
since Clyde Brown, as an adopted son, 
could inherit from the deceased even 
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though he had again been adopted by 
other parents several years before the 
death of the said testator and the same 
relationships still existed at the time of 
the death of the testator. 


The 1947 Adoption Law, Ark. Stats. 
Sec. 56-101, provides that the adopted 
child shall inherit from its natural par- 
ents. This indicates that an adopted child, 
besides being entitled to inherit from its 
natural parents, is likewise entitled to 
inherit from his adoptive parents. Once 
the statute invests the child with the 
right to inherit from an adopting parent, 
his right cannot be later taken away 
by the mere fact that he is later adopted 
by other parents. 


NOTE: This is a case of first impres- 
sion in Arkansas, and holds contra to a 
recent case of first impression in Cali- 
fornia, In re: Zaepel’s Estate, 228 P. 
(2d) 600. 


INVESTMENT POWERS — 
Retain Stock of Holdi 
Implies Discretion tc: 
of Subsidiaries " 


New York—aAppellate Di 
Matter of Westerfield, 10: 


@irection to 
Company 











Testator directed the 


company to distribute :! ‘ock of its 
subsidiaries to its stock} ers, and its 
decision was confirmed hy the U. S. 
Supreme Court. The trustee was directed 
by the Surrogate of New York County 
to sell the stock of the subsidiaries, the 
Surrogate reasoning that, although the 
testator’s direction to retain the holding 
company stock was a command to the 
trustee, it was subject to an implied 
power of sale where there was such a 
change in the character of the investment 
that it could not be regarded as the same 
investment. 


HELD: Reversed. Although the trus- 
tee is not required to retain the stock 
of the subsidiaries, it may retain such 
securities, in its discretion, provided it 
exercises due care and prudence. The 
testator had confidence in the manage- 
ment of the holding company. She knew 
that the holding company could sell any 
of its subsidiaries or acquire the stock 
of others. She, therefore, did not con- 
template that the stock of the subsidiar- 
ies was to be frozen in the trustee’s 
hands. For that reason, the trustee is 
not compelled to retain the stock of the 
subsidiaries. The further question is 
whether the trustee may, in its discre- 
tion, retain such stock. The Surrogate 
was in error in holding that Sec. 21 (6) 
Personal Property Law, relieving a trus- 
tee of liability for prudent retention of 
original ineligible investments did not 
apply because it deals solely with the 
trustee’s liability and that was not the 
issue before the Court as no application 
had been made to surcharge the trustee. 
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It would be illogical to relieve the trus- 
tee of liability for acts which he is not 
authorized to perform. Sec. 21 (6) 
P.P.L., therefore, authorizes the reten- 
tion of the stock. 


Jornt TENANCIES — Guardian Not 
Entitled to Withdraw Joint Bank 
Fund Unless Needed for Ward’s 
Support 


Massachusetts—Supreme Judicial Court 


Drain v. Brookline Savings Bank, 1951 AS. 
667, May 21, 1951. 


Mary Sullivan, single, here referred 
to as Mary, had two joint accounts with 
Mary Carney, here referred to as Carney, 
one in the Union Savings Bank and the 
other with the defendant bank. Carney 
died, and Mary transferred the accounts 
into the joint names of herself and 
Carney’s brother Daniel. Both signed the 
signature cards. According to the test- 
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“If the government doesn’t want people 
to spend their money, why don't they 
set an example?” 





imony of Daniel, which the trial judge 
believed, she said the Union account was 
for her funeral and other bills, and the 
Brookline account was to be used for her 
support, and if anything was left he 
was to have it. Mary retained possession 
of the bank book. The judge found that 
there was a completed gift to Daniel. 


Mary subsequently became insane and 
a temporary guardian was appointed. He 
demanded and recovered in a suit the 
deposit in the Union Savings Bank. Later 
he drew an order on the Brookline bank 
for $554 in favor of the Department of 
Mental Health for Mary’s board in the 
hospital. The bank refused to honor it 
and suit was brought to recover the ac- 
count. Mary died during the suit and the 
action was continued by her special ad- 
ministratrix. 


HELD: 1. The judgment in the suit 
against the Union Bank was not binding 
by estoppel in this suit because the is- 
sues were different. That account was 
for burial and other expenses. 


2. There was no error in the judge’s 
finding that there was a completed gift 
to Daniel. 


3. While the contract of deposit is con- 
clusive between the parties and the bank, 
and while it takes the place of delivery 
between the parties, it is not conclusive 
as to the intent. That still remains open, 
and the doctrine of Chippendale v. North 
Adams Savings Bank, 222 Mass. 499, 
502, has been modified to that extent. It 
is still open between the parties to show 
that a present gift was not intended. 
However, in this case the court sustained 
the finding of the judge. 


4. The guardian had no absolute right 
to withdraw the money. A guardian does 
not have title to the ward’s property, and 
his authority to use the proceeds of this 
account was limited by the necessities 
of the ward. In the absence of evidence 
that the use of the account was necessary 
to meet the needs of the ward the bank 
was under no duty to pay over to the 
guardian any part of it. 


LIFE TENANT & REMAINDERMAN — 
Life Estate with Power of Disposi- 
tion Does Not Result in Fee 


Indiana—Appellate Court 
Wible v. Hunt, 98 N.E. (2d) 235. 


Testator devised a life estate in realty 
to his wife, giving her “full power and 
authority to mortgage, sell, and convey 
any and all of said real estate ... as 
shall be necessary to provide for her 
during the term of her natural life.” 
The widow executed a will in which she 
devised the real estate involved to her 
son on the condition that he furnish 
during her lifetime such necessities as 
she may require and be unable to pro- 
cure herself. The son sought to quiet 
title in himself as against the remainder- 
man on the widow’s death. 


HELD: Indiana follows the rule that 
where an estate for life is given with a 
power of disposition in fee of the re- 
mainder annexed, the limitation for life 
will control and the life estate will not 
be enlarged to a fee. Thus, the widow, 
having failed to exercise the _ specific 
powers granted her during her lifetime 
could not exercise a power of disposition 
by will even though such disposition was 
conditioned on the same considerations on 
which she could have disposed of the prop- 
erty during her lifetime. The widow did 
not die seized of any interest that would 
pass by her will. 


PERPETUITIES — Executor’s Discre- 
tion to Distribute Held Exercisable 
Within Permissible Period 


Texas—Supreme Court 
Singer v. Singer, 237 S.W. (2d) 600. 


Robert Singer was a beneficiary under 
his father’s will which provided that the 
residuary estate should be kept in trust 
for a period of ten years after the 
father’s death. It further provided “such 
division and distribution (upon final 
termination) shall be made within such 
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time as the executor shall deem to be 
within good business judgment.” If 
Singer should die before the trust termin- 





ti ated the part that had not been distribut- 
lorth ed to him would go to his descendants and 
499, the part that had been distributed to 
it. It Singer “and of which (he) may die 
show seized and possessed shall pass to and 
nded. vest in (his) respective natural child 
sined or children, share and share alike.” The 
will stated: “No child of mine, nor their 
; substitute, shall have any right to sell, 
right transfer, convey, or encumber any of 
does the property or other part of the prop- 
, and erty or estate disposed of under the terms 
this of this will until after the actual receipt 
sities of such property by such child or sub- 
lence stitute.” 
ssary ; . , re 
eek _ Singer had received various distribu- 
. the tions from the trust which he attempted 
to transfer to his wife upon his death- 
bed as a gift. Singer’s son contested the 
“itt.” 
all HELD: The trust did not violate the 
rule against perpetuities on the theory 
that the executor could refuse to parti- 
tion and distribute the estate for a period 
longer than that set forth by the rule. 
ealty The “good business judgment” would 
- and have to be exercised within the ten years 
ynvey following the testator’s death. Further- 
. as more, the beneficial title to the estate 
- her had vested in the beneficiary and this 
life.” satisfied the rule. 
h she Singer did not have a life estate with 
> her the remainder over to his son, but he 
rnish had “a conditional or defeasible fee in 
PS as that Singer could sell, transfer (which 
pro- was held to include gifts), convey or en- 
quiet cumber any other property after the 
nder- | actual receipt of such property.” There- 
fore, Singer could give the property away 
that | 2nd defeat the rights of the remainder- 


ith a | man. 
A gift of a note could be made by 





POWERS OF APPOINTMENT — Power 
Held Not Exercised by Will Dis- 
posing of All of Testator’s Property 


New York—Supreme Court, N. Y. County 
Matter of Bank of New York and Fifth Avenue 
Bank, 103 N.Y.S. (2d) 98. 

The income of an inter vivos trust was 
directed to be paid to the settlor’s wife 
for her life, remainder to their son, if 
living at her death, and if not then liv- 
ing to such persons as their son might 
appoint by will, or in default of appoint- 
ment, to the son’s distributees. The son 
predeceased the life tenant and devised 
and bequeathed all his property to his 
wife, without specifically referring to 
the power. Sec. 18 Personal Property 
Law provides that “Personal property 
embraced in a power to bequeath, passes 
by a will or testament purporting to 
pass all the personal property of the 
testator; unless the intent, that the will 
or testament shall not operate as an 
execution of the power, appears therein 
either expressly or by necessary implica- 
tion.” 

HELD: The power of appointment was 
not exercised. Sec. 18 P.P.L. applies only 
where “a single power” exists. Here the 
son had a separate interest in the prop- 
erty, in addition to the power of appoint- 
ment. He had a “vested expectant re- 
mainder” in the trust corpus; i.e. he 
would have received the corpus if he 
survived the life tenant. The statute was 
not intended to change the common law 
rule that, in such case, he will be deemed 
to have intended to bequeath only the 
remainder which he would have had if 
he had survived the income beneficiary. 


SPOouUSE’s RIGHTS — Transfer Before 
Marriage Upheld 


Pennsylvania—Supreme Court 
Smigell v. Brod, 79 A. (2d) 411. 
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defendant lived in the property. No one 
told defendant of the conveyance and 
she assumed that decedent continued as 
owner. Decedent died in 1948 intestate, 
whereby defendant as his widow became 
entitled to one-third of his estate. De- 
fendant sued for damages for fraud and 
deceit without success. Plaintiffs then 
brought ejectment against the widow who 
continued in possession, and the defense 
was that the conveyance in trust was 
a fraud on her just expectations and 
on the conjugal rights about to be ac- 
quired by her and therefore the property 
should be held to be part of decedent’s 
estate. The verdict was for defendant. 
The lower court ordered a new trial and 
dismissed plaintiffs’ motion for judg- 
ment n.o.v. Plaintiffs and defendant ap- 
pealed. 

HELD: Reversed and judgment en- 
tered for plaintiffs. The court summar- 
ized the principles applying to the fol- 
lowing factual situations in which a 
spouse or prospective spouse has con- 
veyed property without the joinder or 
consent of the other: 

(a) After marriage: A wife can 
neither convey nor mortgage real estate, 
but a husband can convey without his 
wife’s joinder, but her interest remains 
undivested. Either can convey personal 
property without joinder except in cases 
of actual fraud. 


After engagement, 


(b) 


but before 
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marriage: Either spouse may challenge, 
as fraudulent, a conveyance of real es- 
tate made during the engagement period, 
but proof of the conveyance or gift does 
not constitute a prima facie case of 
fraudulent transfer. Actual fraud must 
also be proved. 

(c) Before engagement: When the 
gift occurs before engagement, a surviv- 
ing spouse may not set aside the gift. 

In the present case, the defendant had 
not acquired the status of wife or in- 
tended wife and therefore secured no 
equitable interest in the property of her 
intended husband. If decedent’s repre- 
sentations induced the marriage and 
proved to be false defendant may have 
an action for fraud or deceit, but has 
no remedy against the property. 


In addition, this is an action of eject- 
ment to recover possession of land. A 
widow has no right to exclusive posses- 
sion of her deceased intestate spouse’s 
land and cannot support ejectment for 
her interest therein. 


TAXATION — Estate & Inheritance — 
Bequest to Foreign Controlled 
Charity Exempt 


Nebraska—Supreme Court 
In re Hallstead’s Estate, 46 N.W. (2d) 779. 

Bequest was given to Mother Jewels 
Home of York, Nebraska, an institution 
for orphans and dependent children, 
owned and generally controlled by a 
New York religious and educational cor- 
poration, domesticated in Nebraska. The 
court held that the statute exempting 
bequests to “corporations, organizations, 
associations and foundations organized 
and operated exclusively for religious, 
charitable or educational purposes,” did 
not exempt bequests to such foreign 
corporations, nor to such foreign cor- 
porations domesticated in Nebraska. 


HELD: The gift was a charitable trust 
to be used only in Nebraska for the 
purpose for which the donee named was 
established, and was therefore exempt 
from inheritance taxes. 


TAXATION — Estate & Inheritance — 
Distribution of Burden in Commun- 
ity Estate 


Washington—Supreme Court 
In re Heringer’s Estate, 138 Wash. Dec. 381. 


Testator recited that all of his estate 
was his separate property, and devised 
and bequeathed one-fourth thereof to his 
wife. The will directed the executor to 
pay all costs and expenses, including 
Federal taxes, out of the residue and 
that they not be deducted or charged 
against the devises and bequests. The 
will provided that if the wife attempted 
to claim any of the estate as community 
property, she should take nothing under 
the will. Testator died August 15, 1946. 
His widow established that most of the 
estate was community property and elect- 
ed not to take under the will. The pro- 





bate court charged the Federal estate 


tax, amounting to more than $37,000, 
solely against decedent’s separate estate 
and his one-half of the community es- 
tate. The executor appealed, contending 
that since the Federal estate tax, under 
the Revenue Act of 1942 in effect at 
the time of death, was measured by the 
entire value of the community estate, the 
surviving widow’s one-half of the com- 
munity estate should bear half of the 
charge against the community estate. 


HELD: Reversed. The tax attribut- 
able to the wife’s portion of the com- 
munity property should not be paid by 
the residuary estate, since the testator 
indicated a contrary intention in his will. 
The wife, having elected not to take 
under the will, took nothing by devise or 
bequest. Had she elected to take under 
the will, she would have taken her be- 
quest free of Federal estate taxes. 

It is noted that in 1948 Congress re- 
pealed the 1942 amendment and restored 
community property to the estate tax 
status it had prior to the 1942 Act. 


TAXATION — Estate & Inheritance — 
Exempt Portion of Estate as “Prop- 
erty Previously Taxed” 


Washington—Supreme Court 
In re Johanson’s Estate, 138 Wash. Dec. 464. 


Katherine Johanson died in 1944, leav- 
ing a net estate of $104,023, upon which 
an inheritance tax was paid. Her estate 
passed to her husband, Nils. There was 
allowed an exemption of $14,567 upon 
the property which passed to him. Nils 
died less than five years after his wife’s 
death. Included in his estate were assets 
valued at $104,808, which had been re- 
ceived from the estate of his deceased 
wife, of which $97,763 went to bene- 
ficiaries entitled to a credit for property 
previously taxed. The inheritance tax 
division ruled that the credit to be al- 
lowed in the present estate should be 
reduced by $14,567, the amount of the 
specific exemption allowed in the first 
estate. The trial court overruled the in- 
heritance tax division and an appeal was 
taken. 


HELD: Affirmed. Under the taxing 
section of the statute all exemptions 
specified in favor of Class A beneficiaries 
(including parents, spouse and descend- 
ants) are allowed to the class as a whole 
and not to the persons mentioned therein. 
For the purpose of fixing the rate for 
each bracket in Class A, the entire 
amount of the estate, including the ex- 
emptions provided for, is to be considered. 
It cannot be held that a specific portion 
of the estate has escaped taxation. In 
the estate of the wife, an inheritance tax 
was computed and paid on all of the 
property which was transferred to her 
husband. The fact that the amount of 
the tax was reduced in accordance with 
the terms of the statute is beside the 
point. 
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TAXATION — Estate & Inheritance — 





state Relief Provisions of Federal Tech- 

',000, nical Changes Act Not Applicable 

state in New York 

‘ding New York—Surrogate’s Court, Westchester Co. 
Matter of Harbord, N.Y.L.J., May 2, 1951. 

inder 

ct at Decedent created an irrevocable, un- 


y the amendable trust on August 15, 1930, the 
e, the income of which was payable to his wife 


com- for her life, and upon her death to him- 
f the self for life, with remainder to others. 
2, His wife having predeceased him, the 
thet decedent was the sole life beneficiary at 


com. | the time of his death. The trust was in- 
id by cluded in the gross estate by the New 
bakin York estate tax appraiser. The executors 
; will. appealed from the pro forma order fixing 
take | tax, on the ground that the trust was 


Se da improperly included in the gross estate. 


under HELD: Order affirmed. Prior to 
r be- | Comm. v. Church, 335 U. S. 632, New 
| York followed May v. Heiner, 281 U. S. 

SS re- 238, in not taxing transfers made prior 
stored | to March 10, 1931, where a life interest 
e tax | in the transferred property was reserved 
by the settlor. The Church case held that 

such transfers were taxable, overruling 

ce — | May v. Heiner. Shortly after the Church 
Prop- decision, the Technical Changes Act of 
1949 was passed, making the Church 
decision inapplicable to estates of per- 

. 464. sons dying before January 1, 1950, and 
permitting a relinquishment or assign- 


’ leav- ment of life estates for a limited period 
which without incurring gift or estate tax. 
estate 

e was New York thereafter amended Sec. 


upon | 249-r of the Tax Law to grant similar 
. Nils }| relief as to relinquishment or assign- 
wife’s | ment of life estates. But the New York 
assets | statute is limited to estates of decedents 
en re- | dying after April 30, 1950, and it does 
ceased | not overrule the New York cases fol- 
bene- | lowing May v. Heiner. The decedent died 
operty | in 1947. In view of the New York legisla- 
e tax | tive policy to conform its estate tax law 
be al- | to the federal, the Court adopted the 
uld be | view of the Church case and held that 
of the} the transfer was taxable as intended 
e first | to take effect “in possession or enjoy- 
the in- | ment” at the time of the decedent’s death. 
al was 


WILLs — Construction — Words, 
taxing “Widowed Husband” Apply to One 


\ptions | Who Has Remarried 

— Illinois—Appellate Court 

scend- Nicolai v. Reinbold, 343 Ill. App. 92. 
whole 

herein. Decedent’s will gave one-ninth of the 


te for | Tesidue of his estate to his sister-in-law, 
if living at decedent’s death, otherwise 


entire 

fhe ex- | % her “widowed husband.” Prior to de- 
idered. | °edent’s death his sister-in-law died and 
portion her husband remarried. In a suit to con- 
‘on. In} Strue the will, the executor contended 


ad On that a man who has remarried cannot 
of. the be a “widowed husband.” 


to her HELD: In the context of the will the 
unt of word “widowed” was meant to be de- 
ve with Scriptive and not proscriptive against 
ide the remarriage. The court took cognizance 











: June 1951 
STATES 





of the fact that in Corpus Juris a 
“widower” is defined as “a man who has 
lost his wife by death and has not re- 
married again” but stated “there is 
abundant authority holding that the term 
‘widow’ includes a woman whose first 
husband has died and who has remar- 
ried.” 


Wr Ls — Construction — Life Estate 
Created as to Realty but not Per- 
sonalty 


Missouri—Court of Appeals, Kansas City 
Axtell v. Bailey, 235 S.W. (2d) 571. 


Testator was survived by his widow 
and a daughter and five sons by a prior 
marriage. Paragraph Second of his will 
gave his wife $3,000 in cash, “all house- 
hold goods and personal property at my 
home in Trenton, Missouri, Five shares 
of the capital stock of the Trenton Trust 
Company, Trenton, Missouri, also the 
following described real estate ... To 
have the use of and income therefrom 
during her lifetime and at her death to 
be sold and divided equally among my 
daughter and sons.” 


The trial court held that the widow 
took an absolute estate in the dscribed 
personal property and a life estate in the 
described real estate. On appeal all 
parties conceded that the trial court’s 
decision with respect to the real estate 
was correct. 


HELD: Affirmed. An ambiguity ex- 
isted in Paragraph Second with respect 
to the personal property on one hand. 
The limiting sentence at the end of the 
paragraph was broad and all inclusive. 
On the other hand, the following indi- 
cated that the limiting sentence was in- 
tended to apply only to the real estate: 
the sentence was indented to the same 
extent as the description of the real 
estate; the phrase “the use and income 
therefrom” would appropriately apply to 
the real property but not to the house- 
hold goods; the words “sold and divided” 
were perfectly applicable to land but not 
to cash. 


Since an ambiguity existed, the court 
would consider the circumstances sur- 
rounding the testator at the time he exe- 
cuted the will. From a consideration of 
the following circumstances the Court of 
Appeals determined, as did the trial 
court, that testator intended the limiting 


' sentence to apply only to the real estate: 


testator had been happily married to his 
surviving spouse for 33 years; the widow 
had helped rear testator’s children by 
his prior marriage; all the business and 
income of testator and his wife was 
handled as a family affair; all of the 
household goods with one exception were 
acquired during the marriage; the gift 
to the widow, if absolute, would be only 
slightly more than the gifts made to 
each of the children. 
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LiviInG Trust — Reservation of 
Right to Occupy Property Does 
Not Render Transfer Testamen- 
tary 


Pennsylvania—Supreme Court 
Damiani v. Lobasco, 79 A. (2d) 268. 


Settlor aged 73 and illiterate in 1943 
conveyed his home to his daughter in 
trust reserving the right to occupy or 
rent the property for life upon payment 
of the carrying charges. At his death the 
property was to belong to the daughter 
subject to the payment of certain sums 
of money to the other children of settlor. 
The deed provided that “It shall and may 
be lawful for (the daughter) at the re- 
quest and with the consent of (settlor), 
testified to by his joining in and becom- 
ing a party to the deed therefor,” to 
convey the property clear of the trust. 
The settlor continued to occupy the prem- 
ises and with the consent of settlor, the 
daughter and her family moved in and 
assumed the carrying charges and made 
permanent improvements. 


In 1949 settlor agreed to sell the prop- 
erty to a son for $5,000 and requested 
the daughter to execute and deliver a 
deed to the buyer, which she refused to 
do and settlor filed a bill in equity to 
compel her to execute the deed. The 
lower court held the conveyance in trust 
was testamentary and therefore revoc- 
able and entered a decree directing exe- 
cution of the deed. The daughter ap- 
pealed. 


HELD: Reversed. The transfer to the 
daughter gave her a vested right in the 
full enjoyment of the property at settlor’s 
death which right is not affected by the 
obligation to pay the sums to the other 
children. Such provisions do not make 
the trust testamentary. The only method 
by which the trust could be terminated 
was by deed of conveyance at the request 
and with the consent of settlor. The con- 
junctive use of “shall and may” gives 
the trustee power and discretion, if re- 
quested, to convey the premises, with the 
settlor’s joinder, and thus terminate the 
trust. An essential part of the method of 
termination was an exercise of discre- 
tion by the trustee which is only subject 
to control when it is abused. 


WILLs — Probate — Testator Not 
Permitted to Attach Conditions to 
Legacy After Contracting to Make 
Outright Gift — Parol Contract not 
in Violation of Statute of Frauds 


Tennessee—Court of Appeals, Western Section 
Clark v. Hefley, 238 S.W. (2d) 513. 


Testator died in 1946. More than eigh- 
teen months later this suit was instituted 
against his estate to enforce an oral con- 
tract: between testator and his deceased 
wife, under which testator had agreed 
to bequeath a certain sum to complain- 
ant, his wife’s niece. The contract was 
proved by several witnesses. In consider- 


420 





ation for testator’s promise, his wife had 
transferred all of her property to him. 
In his will, testator had bequeathed the 
sum, but had attached a condition that 
complainant must be a widow at his 
death or during the administration of 
his estate in order to take the money. 
Testator’s wife had died after transfer- 
ring her property to him, and testator 
developed a dislike for complainant’s 
husband. Consequently he had inserted 
the above condition in his will. The jury 
found for complainant upon the con- 
tract. 


HELD: Affirmed. There is material 
evidence to sustain the finding that the 
contract was made and that it was sup- 
ported by valuable consideration. The 
defendants contended that complainant 
should have filed a claim in the probate 
court as a creditor of the estate within 
the period prescribed by statute. A leg- 





atee is not a “creditor” within the mean- 
ing of this statute, however, and may 
sue to enforce a legacy after the period 
for filing claims has expired. 


The contract is clearly valid, and en. 
forecable by the legatee, who is a third 
party beneficiary. After receiving the 
benefits of the agreement, testator could 
not revoke his promise. 


It is generally held that contracts to 
leave property by will are capable of be- 
ing performed within a year and are 
therefore not within the Statute of 
Frauds. It is not material whether the 
agreement actually is performed within 
the year or not. Furthermore, defendants 
may not invoke the Statute in this case, 
since to enforce the Statute would be 
to promote a fraud upon the legatee. 
Courts of equity will not invoke the 
Statute when its only effect will be to 
perpetrate a fraud. 
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fields, backed by Connecticut General and its Ad- 
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asset at your conference table. What’s more, his 
wide contacts and activity frequently lead to sub- 
stantial new business for Trust Departments. He’s 
a good man to know and to work with. So save a 
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